
SMITH v. CARVETH.

The defendant said that the contract, was signied by hier on t hv
frise and fraudulent repreýsenýtat ions of the purchaser, and bY ia
of counterclaim asked that it should be set aside.

Tiie action and counterctaim« were tried without a jury at a
Tronto sittîngs.

W. A. Hlenderson, for the plaintiff.
J . 'E. Lawson, for the defendan t.

ORDF, J., in a written judgznent, said that the plaintiff was a
volumtary assigniee of lier husband's interest, and it was not
suggested titat site stood in amy better position titan he Nvou il if lie
vere sumng.

llMry Wilson, te defendant's neleacted as heur agenti in
respect of te property which was thte suibjet of the contraet. The
defendant lived in Detroit. The price namied in the contract was
$2,600. The plaintiff's husband went to Detroit, taking with hiin
a ketter from Wilson to the defendant, in wliich it was sail titat
Smfitl, thte plaintiff 's itusband, had madle an offer for te propurt y,
and "the offer tat lie lias miade is a very good( onie," but no suili
was mntioned. SmÀtit had Vold Wilsn that lie would be willinig
to give about $2,800. The defendant and liter s~on, who was
present at te interview between te defendant and Sitsald
tiiat Smilth said tat teo offer lie had madle Vo Wilson w-as 52,600.
Srmith denied ditt lie ever stated Vo the defendlant tat te offer
lie miade tu Wilsont was $2,600l. Tlie defendant said titat tite

saeet of Smitht titat lie itad offered Wilson S2,600 was a false
and frauidulent representation of fact entitling lier Vo resia,st specific
performance and Vo hiave Vuie contract ýset asidle.

Counsel for the plaintiff relied on Turner v. Green, [1895] 2
Ch. 205, in whicli it was hield taut mere silence as regardls a rmaVerial
fact which one party is noV bound Vo dliselose Vo te otiter is not
a ground for rescission or a defence Vo an action for specific per.
formauce. H1e aise referred Vo CitadwNiek v. 'Maning, [1916] 1
£0C. 231, 238. Illd te question itere been simply wliether or
not Smith sliould htave disclosed Vo te defendlant te facV tat lie
lia4 offered 52,800 Vo Wilson, titis principle miglit have somiie
application. But te charge was that, witli Wilsoni's letter

referring Vo te "offer" before tliem, he d1eliberately Vold te
deuedant titat titat offer was $2,C00. LJUISIMI

Tiie learned Judge found titt tite defeindant's version of
what took place was te true one; that site was inducedl Vo enter
in±o the. contract upon te faitit of Sniitli's fais. and fYaudlulent,
statemeut titat his offer Vo Wilson was 52,600; titat site repudiated
the contrart as soon as site discovcred that dite lad been misied;
and Uiat she did notiting afterwards'Vo prejudice lier positiou.


