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Practice-Wi* of Summon&-Specîa<l Endseen-AppropH.jo--
ness as to Part of Clctim onl1j-Defénce and Counterdaiim Set
up by.Affid<xvit of Defendant--Speedy TrÎal-Rules 56, 57, il17
--Counedaim an Answer to Action-Subseqoent Delivery of
Statement of Defence and Counterclaim by Leave-Afivwt
not Superseded.

Appeal by the plaintif! from an order of the Master in Cham-
bers refusing to strike out paras. il and 12 of the sttemnt of
defence and the counterclaim, on the ground that under the prac-
tice ini an action commenced by a specially endorsedj writ of SUIn1-
morts, in which the plaintif! eleets to have a summary tril, it is
not competent, for a defendant to oountercls.im.

The action was for arrears of salary and commuiission and
damnages for wrongful dismissal.

The defendant filed an affidavit shewing a defence Wo the eliin,
and delivered a counterclaim for damages by reasoni of allugedl
rnisconduct on the part of the plaintiff-thc saine mniscondluct
being relied on as a defence. The plaintiff thereupon mnade theelection contemaplated by Rule 56 (2), and set the action dowNv fortrial. The defendant did flot object; but, not being satisfived
that the affidavit adequately set up bis defence, he applied for andobtained leave to deliver a further defence under Rule 56 (5), and
delivered a statement of defence in which (paras. 11fil an 12) thleallegations of misconduct were more fulfly set forth, followedç by aclause in which it 'was said that he by way of couniterclaîi repeatedthe allegations and asked for damnages.

Grayson Smith, for the plaintiff.
A. W. Langmuir, for the defenidant.

MIDDLEToN, J., ini a w*uritten j udgmepnt, said that the claim fordamnages for wrongful dismissal was not a proper subjeet of aspecial endorsenient; a plaintiff lias no riglit Wo a speedy trial
save i a case i which the whole dlaim is specially endorsedl.
The amended defence, according Wo the learned Judge's under-
standing of Rule 56, dcci not supersede the~ defence set up in the
affidavit; and i the affidavit the counterclaim was relied upon as
an answer We the action. The question whether a defendant can
file an affidavit settig up a countercilaim. as an answer Wo the


