
THE ONTARIO WEEKLY REPORTER.

Save as to the $600.32, it is impossible, 1 think, on the

evidence. to find that the xnoney paid to Ilartinan Jones was

the mon ey of the f ather....
Leaving out the evidence of staternents mnade by the

fatheri-afld these were inadmissible on the, issue as to the

owiiers;hip of the nioney which was paid to, Ilartmnan Jones-

it is imposzsible, 1 think, except as to the $600.32, to frnd that

defendfant has satisfled the onus whieh rested upon him of

Îhewing that the money paid to Jones was the money of the

father.
The $600.12 was1ý Umdoubtedly on llth Deceniber, 1901,

the -money of the father, and the omis was on plaintiff to

shiew that it had become bis; that he, in my opinion, failed,
to do. . . .

1 entirely agree witli the view of my brother Anglin that

it was net competent for the Master, upon such a reference

as was moade te him, to enter into any inquiry as to. and stili

les t adjudfge, thie specifie performance of a, contract by

hefatheri withi defendant to pay off the mortgage. No sueh

ca i as loreov.er, madle upon the pleadings . and,

if it hadl be-n, it shouldl have been deallt with at the trial or

referred to the Master for trial, and neither was donce, and,

in iny opinion, had the inquiry been open, the evidence f el

far Elhort of provÎng a contract by the father to pay off the

nortgage for the benefit of defendat-at xnost ail tha.t was,

shewn wa.s an expressioni of intention, which the fa.ther was

at ib.rtyv to change, if he were so minded....

1 arn of opinion that it bias not been shewu that; the mort-

gage aspaffd off, but that defendaut is entitled to credit

upocn the nortgage for $600.32 as paid on account of princi-

pal on 11th Deceenber, 1901, and thiat thr order of my brother

Anglin should bu varied by substitiiig for the declarationi

m-ade hy it a d1edaration that defendant is liable for $889.68

for principal money rexnaining due on llth Deember, 1901,

with intereat frorn lat Deceinber, 1902, at 5 per cent. per

annuin, anud by substituting for the provision as to costs -in

order that there be no costs to either part'y of the former

referenice or of the appeal to xiy brother Anglini or of this

appeal.

-MACM,ýAIONS, J., gaviýe reasens in writing for the saine

conclusion.-

TDINGTONý, J., issented, giving reasons in wvriting for

supporting the fiudi]ng of the -Master that the xnortgage was

paid with the fathe'r's inoney.


