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ceed to have damages nxdessed in her favour for something, The'
question will then arise whether the Sth seetion of the Duwer Act

ot 1851 is to Lo applicd to caves where the action is bronght agninst |
the heir, nud campel the demandant to serve him with & notice a
month before the bringing of the nction, a3 in enses where =he
would (to cntitle herself to costs) do aguin«t any other person,
where ber husbaud dul not die seised.

On examining tho evidence given in this case, it is quite clear
that the tenant, from the time of the death of the demandaat’s
husband down to the bringing of the action, was always ready and |
witling to have aesigned the dower to the demandant, but she al-
ways refused to take the Jand.  Sho avowed that her object was !
to compel Lim to make some money comprotise yespeeting i, and
that she did not want the Jand. T met with a ease in Viner's|
Abridgment « Dower™ M.n, Vol. IX. p. 282, very applicable to thix]
The tenant pleaded tant tewmps prest: the demandant replied that)
she had, at a particular time, demanded the dower, and that the
tenant had refused ; and in answer to that the tenant rejoined that
he had, at the time mentioned, appointed & titne, nnd requested
the demamlant to come upon the Innd, and that e would give
her the dower, bt that she refused. The comt adjudged that it

as a good answer of the tenant,

{t appears to me the tenang is eutitled to judgment upon these
pleadings and the evidence, and that the verdict should be entered
for him, leaving the demandant to have her judgment for scisin,
w.ith;mt damuges, or take such other course as rho mny bo ad-
vised.

McLray, J., concurred.

Judgment for tenant.
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Coomss v. thr: Musicipan Covncin or TiE Cotsty or
MIbDLESEX.
Court Ihuse—Tuntrol and repuir of=7 Hia. U7, ¢k 1S, i1 Yie. oh. 15,
sees, 30,

The magistrates in Quarter Sceerions have no power to order furniture for the
court house, and the Cuunty Cotticll ary ot Jlable for furniture s supplicd.
Tho fact that the court bouss was also Used a8 & shire hatl for the Jttdn ixcof the

Counefl, and the furnitury mads useof by them, cvuld make no difference.

SPEQIAL CASE.

Upon the order of the magistrates of the County of Middle-
sex in Quarter Sessions. the sheriff of the county ordered of the
plaintiff, who is & cabirct-maker snd upholsterer, and the plain-
tiff furnished and put up, the following articles, on the Yth of
February, 1857:

-

the Court Room.

Fivo scts damask curtaing coveeeeesrsesseieseannn £l 0 0
Five sets blinds and rollers... 56 00
Judge's Room.
08¢ CATPEL wuveee i ieciesiransssrens sossronrssussenses 3 O 0
Sheriffs Office.

One carpet, (40s.) chair cushion, (13s8.)eeees 215 0
Clerk of the Peace Ofice.

Thieo office chairs and cushions..wivecvseeee 8 5 0
Repairing chnirSee. e veeceeaeevovsssssenns X1 00
TWO CATPLESiisicrisancosrnieaiesns soasrosseisnncnnes 3 0 0

Refising iron work to oflice chair, and listing
) 17T SR PPTUPRURRRPURUUE . | S | S
Totaleeviieciinnisirrrees crvnvens ceeane W3 G 3

At the adjourned sessions, on the 18th of April, 1857, this ac~
conrit was duly audited, {first baving been sworn to,) and o
draft was signed by the chairman in faver of the plaintiff, upon
the treasurer of the county for the nmount.

The matter being brought to the attention of the defendants,
and they considering that the magistrates had exceeded their au-
thority, the treasurer was dirvected by them not to pay the draft
——except A8 regards tWo items, amounting to one pound six shil-
lings and three pence, marked thug,* which were for things
ordered by the County Council Clerk, which the plaintiff refused
to receive, unless the whole bil was paid—which direction he
ovbeyed.

The aceount was sudited and g draft issued under the statute 7
Wm. 1V., ch. 18, in accordance ®ith all the provisions of thot

statute, utnder the presumption that that statute gave them an-
thurity to order the<e things.  The prices nre not disputed, but
the 'iubitity of the defendants or the treasurer to puy the amount,
or any part of it, except as nbove is divputed,

The curtaing and hlinds in the court room still remain there,
and the meetings of the defemlants, as alvo of the differcnt
cattrts of justice, hbave been held jn that romm sinee they were
put up by the plaintitf, a3 uaal, The earpet also remuing in
the judges’ room, and the articles furnished tor the oflice of the
shevith aud clerk of the peace are still used by these officers.

11 the tounty Council ov tres~uver ave lable to pay the nmount,
or any part of it, eacept a3 to the suw of one pound «x rhai-
lings and three pence above nuned, in the opiaion of the conrt,
they will do 2o, with interest from the date ot the drafe.  The
payment of costs to he at the dizeretinn of the court.

Lceher, Q. ., tor the pluintitt.

Connor, Q. C., for defendnnts,

Robinton, . J., defivered the judgment of Jie court.

Wo are of opinion that the plaintitf has ao cluim upon the
municipality to pay him for expunses incurred upon the express
onler of the justices of the peace.

He ling obtained the order of the Court of Quarter Sessiona in
hiv faveur, signed by the chairman, nund professing to be made by
virtue of the statute 7T Wm. V., ch. 18, and & Vie,, ch, 58,

The latter statute clearly s no reference to cliarges ot thiy
description, but only to fees for services rendered it cviminal pro-
ceedings. Under the furmer act the order would be voil, unless
it quotes the nct of parlinment under which it was made, The
question, therefore, is whether the statuto does in itsclf authorice
this arder, for it is the only other act named. It is certain that
that act makes no provision relating to this kind of expend’ture,
or to any particular kind, but only to the paywment of suchas
are nuthorised by other acts.

The statate 4 & 6 Vie. ch. 10, sec. 39, makes it the duty of
the municipality to keep the public buildings in repair, and to
provide means, and defray such expenses connected with the ad-
ministration of justice s uced to be provided for by the justices
of the peace, out of the district funds.

Of conrse when the justices of the peace lost the power of
raising funds to meet these charges, the duty could no longer be
incumbent upon them to attend to those objccts. .And tho sta-
tute 11 Vic., ch. 18, secs. 36 and 41, gave to the County Coun-
cil the disoretion of doing whnt was necessary for repairing and
keeping in order the court house, shire-ball, and other public
buildings.

The justices cannot, since that, bring any charge upon the
county by any thing which they may take nupon them to do in
these matters, which are thus placed especially under the care
and control of the Council.

The claim indeed scems rather to be attempted to be supported
on the ground, that the curtaing and window-blinds, which
came to more than three-fourths of the amount of the order,
were put up in the court room, which is also used by the Council
as the shire ball. But we do not see that that fact at all helps
the plaintif®s case. The court house is not exclusively the shire
hall, and there is no pretence for saying that these things or any
of the other items in question, were furnished witha view to the
accommadation of the Connty Council. It that had been the ob~
ject, it would surely have been left to the Conncil themselves to
give the order, and to dircct and approve of what was done.

They conld not be expected to abandon the curt house beeause
it wag made wmore comfortable and respectable than it had been
Lefore, and therefore their continuing to use it after the change as
before, raises nn implied assumpsit on their part to pay for what
wns not ordered by them, nor by their agent, but by the justices
with a view to the nccommodation of the court and not from an
iden on their part that it rested with them to provide furniture
for the use of the Council

Besides, we could not rely upon the supposced acceptance and
use of the articles by the Council as furnishing proof by implica-
tion that the things weve provided at their request, for it is ex-
pressly admitted that it was the sheritf of the county who gave
the order to the plaintiff, and he certainly was not the agent of
the Council.



