[Vol. X.--329

December, 1864.]

and to have that taxed, only disputing the fact of a settlement of
it baviog been finally made.  3rd. Or they may have accepted the
first bill o3 a sertlement, and degired only to have such costs taxed
as had been incurred subscquent to the settiement,

Tho summons of the 9th May, and the order made upon it, of
the 30th of that month, take the first ground, for nothing can be
more comprehensive thau their language. The papers also, which
wero filed by the Messrs. Evans on that occasion, contain the first
bill rendered, and a statement made by Mr. McMurray, ¢ that
the charges in thobill on which the receipt of the $160 is endorsed,
appenr to bo very largo and exorbitaut.”

The request wade by Mr. Malloch to Mr. McMurray, after the
summons to deliver a bill had been served, to send bim his former
bill to enable him to make out a new bill, shows Mr. Malloch's
idea, that he was called upon to deliver new bills altogether;
and the letter of Mr. McMurray, refusing to assist Mr. Malloch
in any mouner with his bills, shows that Mr. McMurray was call-
ing for new bills altogether, and did not desire to nccept of the first
bill #s ono which was to be binding either on his clients or on Mr.
Matloch.

The reference of tho new bill to the master, with the first one
in their attorney’s posseasion all the timo, is a very strong indics-
tion to the like effect against the Messrs. Evaus, a9 well as the
fact that the objection to the taxation of the now bill was never
raised until after the result of the reference to the master had
been ascertained.

It the second ground be relied upon, it i3 not unreasonable,
according to the facts which have been stated by Mr Malloch,
that he should have claimed the right to deliver a new bill. But
it is extraordinary that the Messrs Evans should not have asked
specially for further details and particulsrs of the identical bill,
which would have bouod down Mr. Malloch to this particular bill,
and cffectually bave excluded him from interposing any otber bill
in its stead.

The third ground is not tenable; because it appears fiom Mr.
MoMurray’s affidavit of the 9th May, that he considered the
charges in the first bill to be ** very large and exorbitant, ™ and
it was upon this affidavit,and the papers then attached to it, upon
which tho summons aad order to deliver a bill ¢ of all causes and
matters’” wherein Malloch had been concerned for the Messrs.
Evans, were granted. Jle must therefore have takon out the sum-
mons to procuro o reference of these large and exorbitant items,
for he manifestly did not assent to them. Thisis a perfectanswer
to the third ground.

There is a passage in Mr. McMurray’s affidavit of the 1st July,
above quoted, which cannot be quite correct. Perhaps it i3 some
oversight or wistake, for it certainly does not square with the
other facts of the case.

Mr. McMurray, as has been said, and as appears, had the first
bill in his possession, with the receipt of the $160 endorsed upon
it, when he applied for the summons, on the 9th May; for it
appears to have been transmitted to him by the Messrs. Evans, on
the 16th April; and he aunexed a copy of it to bis affidavit of the
9th May, when he applied for the summons; and he stated in that
aflidavit, that the charges in the bill appeared to be very large
and exorbitant; and he also declined, on the 14th May, to assist
Mr. Malloch with his old bill in any manner. Theorder to deliver
a bill was not granted till the 30th May, long after all these pro-
ceedings had taken place After all this, and after the taxation
bad been concluded, Mr. McMurray, in his affidavit of the 1st
July, says, as beforo quoted: ** At tho time of taking out the
order in this matter, I was totally unaware of the settlement above
referred to by and between the said Evans & Evans and the saild
Malloch, and that the said Malloch would render the same account
over again.”

Now, he must have been aware of the settlement, one would
think, when ho took out tho order ; for the bill, which was in his
posscssion, and which he had 8o often referred to, had uvpon its
back the receipt before mentioned of $160 in full ¢ of the within
account to date.””  And if the ground which he is taking in the
preseat application, and set forth at large in his summons, be
correct, * that a greater portion of the costs allowed to Malloch
are the samo costs which were reodered in the former bill by
Malloch to his clients, and which were paid and settled in {ull og
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the 27th March, 1863, as appears by the receipt endorsed on tho
bil), and tho same should not be charged o second time, but only
sucli costs should be charged as have been ineurred subsequent to
the settlement,” then it i8 quite clear that Mr McMurray must
have been, or should have been at alt events, aware of this scttlc-
ment when bo took out tho order; for his argument at present is,
that his order did not call for more than a il of those charges
which had accrued since the timo of the settloment. But it is this
very position which oanaot beo reconciled with the fact of his per-
fect knowledge of the settlement all this time,

I think, thercforo, that the Messra. Evans did intend at the
first, and have intended throughout, down to the close of the tax-
ation, not to recognize the first bill delivered at all, or to admit
that it had beca settled, but intended to go back to the beginning
of their transactions with Mr. Malloch, and to have a settlement
with bim, as if tho settlement ot March, 1863, bad never been
made. Their whole proceedings correspond with this view, and
vo other view but this one could have been taken by Mr. Malloch,
or by the master, or can now be accepted.

But what is it, after all, of which the Messrs. Evans complain ?
It i3 not that Mr. Malloch has received more on the taxation than
he was entitled to; because it cannot be supposed that after so
long and rigid an opposition, tho master has allowed to Mr. Malloch
anything to which he was not strictly entitled. It is true, itis said
he has been allowed for services which ought to have been per-
formed by a bailiff; but I am not satisfied that such services
cught to have been performed by a bailiff, and I am rather inclined
to think that they were more properly perforined by a clerk in
Mr. Malioch’s oftice, who was under his own inspection. The
allusion to a bailiff ’s services and charges should not have been
made against a professional geotleman, and more particalarly by
another professional geni emen, unless the allusion were really
called for, and was fully justified ; and 1 think L must say I do
not think it was. Tho courtesy which should govern gentiemen
of the same profession, should induce them rather to spare the
uso of epithets, even when they might be strictly warranted, than
to resort to them when they are not cailed for or cannot be jus-
tified. .

I should have thought, after the decision of the master, this
matter would have been permitted to end; but it has been fol-
lowed up when po injustice has been done—when all that is now
complained of was occasioned by the applicants’ own special pro-
ceerdings to re-open the whole transaction, and when perhaps great
hardship would be imposed up.n Mr. Malloch by holding i to a
bill delivered under apecial circumstances, and on a special bar-
gain, which has been since broken by the Messrs Evans ;—I eay
broken, because, although this fact has been directly sworn to for
some mounths past by Mr. Malloch, the parties priucipally con-
cerned in the fact have not yei thought proper to answer it.

I must therefore discharge this application, and direct that alt
the costs attending it shall be paid by the Messrs, Evans to Mr.
Malloch.

Summons discharged with costs.

In THE MATTER 0P GEoRGE DBigger.

Habeas corpus—Where custody not for criminal or supposed criminal malter—
Imperial statute 56 Geo. 111 cap. 100, notan force here—No right to go behnd writ
or warrant on habeas corpus (» delermine legality of cuttody

Whore, upon the return of a writ of kabeas arpus, it appearcd that tho prironer
was in custody under 2 writ of capias, fssued out of County Court, regular on
its face, but which. it was contended, had been improperly issued, a judge sit-
ting in Chambors rofused to discharge the prisoner.

Qurre—As to the right of & judge sitting fo Chemnbers in Upper Canada to order
the Issue of & writ of kaheas corpus, where the custody is not for criminal or
supposed criminal matter; the Tmporial statute 56 Geo 111. cap. 100, not Leing
in force in this colony (In re Hawhins, 9 U.C, L J. 208, doubtod{.

(Chambers, Scpt. 14, 26, 1361.)

On the 27th August lust, Ann Moore, of the township of Morris,
in the county of Huron, widow, having commenced en action
azainst George Bigger, in the county court of the united counties
of Huroc und Bruce, made affidavit, at Goderich, in tho said
wnited counties, that the defendant was jusily and truly indebted
to her in the sum of $105, for goods sold and delivered by her to
defendant; that she was informed, and verily believed, that
deferdant was about ¢ to leave the country,” and with intent to




