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wvill. No doubt iliat was the desire whieli wouid
have beed effeotua,,tei liy the construction whîclî
Lie gave to the wiIl. I lAould bic glati if I couid
ar7rive nt that conclusion, but I am nalle tu doe
so. I thinlk tberefere that the annuitant is en-
titlcd to an oider confirming lier riflit te lie puid
flie annity of £1001 andi te cýrire.s and to Lave
the p ajment made net wceiey Ly tlic coutinuin '
recipt of the inconte cf the money, but iy PUY_
meont out of the ce7ts. I thinli we are no0t et
all here in tlie diffiulty, aii sominýeins ar !ses
sritli regard te tlie rents of reai estate, as te
vhethcr te sale of the ceai esmate vwas autliçr-
jr'd. I think tlie tendent-y of the court Las
Riways bK n stronger in modern times t0 say-
where il feund flic pnrpese te bce answered viras
cI at wci 1bwoulci continue îoeebaust the inceme
of the trust fucc-fiat the Court Lias ample
powrer te appiy the coy.-u or trust fuind, aind i
think tbcat ce clear ere frone the arerds Il'culjeet

thlieto," that is, the coir us afteywards g:aecî
ever is ,ubjeut te the y ayinn of the anuuitauit.

PoLT, b .ia icîu cisc tahe fli r tuDity
(of wbich I have avai1ed niaself) of consideriug
tlie argumcnt %vhilii the cunsol fer flic appci
lent âccdressed tu uis yetýeet lay, aud the aigu-
ment of the liaing counsei for tic respoudent,
arbo aise argucd yesterdsy, aund havîug examîneti
ail tlic cases whicli have licen cited, except the
cases of Perk las v. Goals, Lot-le v. Bellnglon,
and .Miller v. lluddlcsfoe, whieli wec'e cited tufs

mcrning, and liaving Lad au eppertunity of cen-
sidering the argument raised this recrniog, I
thiuk aise that the case may near bc dispe ed of.

If the anmunlyls given ont of rents and prefits,
or dividencle sud interest, and if the capicai or
corpus je givon intact frece iud affer tue aqnui-
tants deatlî te anotier, if is, in the eveut cf flic
deflciency of fleic cme te pay tic annuitaut,
flic case, or flic equivaleuf of tlic case, cf à life
intereef xii remainder over. L'ut if the catpital
je given ever net in ternis, '' fron,. aii after tic

nnuicte dcciii" butn frein mnd affer spacisfac-
tien cf viý Ro aune cy, audi sliject c. the annity,"' 1
think tien if la tlie cae, or the equla aient of tic
case, etf üa legacy andi a resîdaiary bequeut, eps-
ciaiiy if t he gift cf il e acinoity itsif adinits cf a
ceustructicu ciiarging if oni tie capital cf thc
estate or 'thc ftîit f'urîl. This view cf fie prie-
cipie of constructicn, appeitre te me, net ce Lie

icccul 'ut xiii any eue cf flic cases whici
bave liec ed.

'New ini flic preseut case thie capital la in terme
given I"froce aî:d affer tic paymeut cf the said
annuel suce cf £100,", aud if ie given Ilsnliject
therefe." But if le saiti (aed the argument is
eutitled te great weiglit, it is flic whoe cf the
argument min flic elier aide, sud if i jei judg-
ment of tue Vice-Chancelier) fiat flic cirds
Isulijeri tereoe" mean suliject te flic payment

of tlie nnnuity ont of flic inceme. It ils, fliere-
foe, scid tlîat flic annuel suma is ce ceme eut cf
ieterest and dividende, that if is oniy Ilsulijeet
to tlic payaient fliereof " out cf the interest anti
dividende. ced that flie wliele capital ficnd epo-
ken cf ce - tlic saiti trust moeeys"' is le this

case given ever. Even if fiaf blie i construc-
tion cf flic gîft cf the annuity, I doulit wliether
ftic conclusion drawn from if je well foueded.
If an annuity for lifs be given out of fis interest

of trust funds oniy, aud flien thce frust fo nds are
giaicu affer sud subjeet te thc sautaction cf the
anuuity, 1 sliouid preter the ceicu t ih
plaies the annuif ont tc- lieudit eft he fi poy-
mot, if necessary, ouf cf the Capital. Iu ai l if
accnîcte lu flue case te eay iliat ci c cn'uify je
oniy given eut rf dividtis and interosc ? i tik
that; is v ety denliffal. Via lic ne îe t,'i ce te
dIo witi the route and prcfl s cf the tc. t fond i
Te lcvy sudýc rais ch fi inuai m turi cfý :, and
tben flic ontual CL t,is leviccdn c iled le
dito 'ted f, lie raid toc tiie anc niit aý f I.
Thais admits . efilenut any violene te .Nsovrti,

cf a censtrcrtion e ,Liiih na 'es tic tic e ry c
charge ou *tie rorps i apir'i. it v it a
mecrs gifi eut ef the i cane. Itî d îc in
te ievy sud raisa ouf of in cr, the sun 41t f'1
aud that suce of £1t0 iý te beca pi t i i cici

faurit. 1 cm ancre finît cte dirction te c(,v an i
raise aul onDuify eut cf the acuts and Prcffts je
te lie fonnd le seme cf the cases wiî(iii have
licld tlic cciuify cnly cisargeci on the l ae
but thc languageocf tue diiection ini tiis iccae

cviii lie feuîîd, lu ceînpariseîî ai tht) worde
liere, nef to lie uearly se scrog ici 'aý?,i cf cL
charge on tlie cet-pas, or capital, as ftic language
liefore us. On flic whlole clierefore I thinlc tt
flie annuitant le eutitied te flic capital cf fie
fend, anti thot the order must lie varlui i iliat
respect

Cosfs cf ail parties out cf the estaie.
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Tic folbowing le, lu effeet, the ju Iinoint ci-

The Jeunec Onet'aA-v-Tiio liim or Eatin u

percUite c larger execisc cf vauitti ii t!, dis
posât of preperty afior dcatli timan ccp ailier
country,liuf coiaphmd iic this cendfition, tit tis
volition sieul c lihfat cf a mind cf natiirl ceýps.

ciîy netý unduiy inîpaireti ly octi fige, enfeébied
li ilinces, or fainteti by mortîid influence. Sut-l
amincI as tic lea calis a Ilsounti atd dîspo inig

mid.",
A persen trie je i sulijcct cf ucoîtetoctîa,

fieugh apparently sensible on ail subjeets sud
occasions eciner than fliese whicli are thc special
suliject cf bis apparent infirmify le not in iaw
capable cf mckiug a ahil.

Decideti cases have establisbed this prûoesi-
itou, fliat if diseuse lie once shown f0 exist
le the mincI cf flic testator, if mattets net fief
tie discase lie diecoverable enly, on a certain
subject, or fiat on ail other sulijects the action
cf flic mincI is appareetly sound andtihli con-
dact even prudent, the testator muet lie pre-
nounced incapable. even tbougb tlie parficular
subjeotm upon whici flic diseuse le Dicuifesteti
have ne coaxceetien 'telateyer 'tsith flic testamen-
tary disposition before ftUe Court.

The test of this disease le flie existence ef
mental delusiens. A mental delusien lias been
defined Ilta Us flic pertinacieus adheînice te
some delusive in opposition te Plain evidence of
ifs falgity."

[VOL. IV., "Ii. S-51February, 1868.1


