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*FAULKNER v. FAULKNER.

Will-Testamentar Capacity--Capal.bility al Time when Insivi-
tions Given -Will -Execuled £hree Days after Instrudios
Given and one Day before Deah-Etýdnc.-Appeal-Revcrmù
of Findings of Triali Judge-Eslablishment ofWi.

Appeal by the defendant f rom the jUdgMent Of MIDDLETON, J.,
15 O.W.N. 330, 44 O.L.R. 634.

The. appeal was heard by MACIJAXEN, MÂGE, and Hoixs,
JJA., and LÂ1TCHFOuu, J,

H. Hl. Dewart, K.C., for the appellant.
W. N. Tilley, KOÇ., and 11. E. Irwin, K.,, for the plaintiff,

respoudent.

,. MACLAnFN, J.A., read & judgment in which lie referred to ad
dlBtinguisiied Murphy v. Lamphier (1914), 31 O.L.R. 288, up@u
whicii the trial Judge in this case largely based his opinion.

Af ter stating the f acts and reviewing the, evideuoe, the. learned
Ju~stice of A.ppeal said that, in us opinion, the. trial Judge iiad nt
attachied sufficient importancee to what took place on Tuesday
afternoon, when thinstruuctions for the. will were given; and lie
did not allude tn the f art that the testator, before his luat uilneum,
had told Dr. Forrest tha.t he was going to leâve bis prop&rty tC> the.
defendant. Too mucli importance ws attached to the. f sot th-at
certain female relative, to whom smail legacies were left ini the
PMeviovs %iUl drawn by Camneron, were not mentioned in the. will
now i quieftion. He mnust have been dissatisfied with th ii. t
vill vien lie destroye.d it. Tii... relatives wer. spoken of as
ccnedY relatives," but tiiere was no evidence as to their circum-~

lçtanoes nor as to their nmber or degree of relatiôiiship; and, if
thywem, teedy, raaie nging f rom $100 to 8500, as Estated by
M.Câlleron, would tnt go far to relieve them, and would be a

PetY amoutit out of an estate of more than $23,000.
Th. learrued Justice of Appeal referred to otiier eirciumstaiew

and factHapern from the evidence wich indicated tia.t on
the Tuemday the taftator was in a condition to dispose of bis
Propery snd to remenuber and call to mimd those whomn lie wvisied
to b1eeit; and the. execution, on the. Friday, of the. document
drawni in acrordanre with the. dispositions for which instructionis
wùre giveni on the Tueday, was to bc uplield.

Parker v. F'elgate (1883), 8 P.D. 171, approved in Perera v.
Prr,[1901] £. 354, 361, referred to.


