
ELLIS v. ELLIkS.

It was argued that, when lie se refused, the plaintiff should
en 'ha.ve brouglit ber action; but it ie to lie borne in mind
at the. parties; werehlumband and wife and living together. For
e wife te hiave instituted an action against lier liusliand ini
M9, to recover tis f und, weuld, in ail probability, have re-

Itdin separation.
There is no equitable doctrine that in a case like thLs .a

arried woman ie eliargeable witli laches because during the
n~tiuance of marit al relations she forbears instituting an action
,aixist her husband for tlie recovery of lier moneys in hie liands.

Furthcr, the defendant lias in ne way been prejudiced by his
ife's forbearance.

For these resens, 1 think tliat thle Chancellor was rigbt ini
varding judgment for the plaintifT for $2,288.
The. action for aliruony did not eall inte question this money;

id it is, therefore, no barte the plaintiff's chaim; and the de-
Tidant 's appeal fifla and slieuld lie dismiissed with costs.

As to the plaiutiff's croms-appeal, for $500, 1 agree wvith the
arued Chaneello)r s reasens for dieallowing tliat am

The plaintiff's cdaim for iniltreat must aie faiil. The rule
>plicable to sucli a case is tlius stated in Alexander v. Barnhill,
[ LRL Ir. at p). 515. "There is aL g-rat dhtterence between the

iCeipt of the ineome of aýwife's separahu prpry bler lins-
wnd and of the corpus. In thv latter Case, the o111., of proof

a gift by the -wife to the hutsband lies upan him, and inuat
Selearly esttblished, or else the liusbaiid will be lield te be m

mstee for hig wife. In the fermer, the omis lies ou the wife, save
enliaps as te tlie last year's încome, and eue imuet esýtablsli
early aud couclusively that heir hbadrecefived lier incomne
K way of a loan. "

It is not possible, 1 thiuk, with eertainty, te eay that the evi-
2ne proves a miere boan of the interest to the liusband. Thus
a. plaintiff's erosa,-appeal f ails.

As t» the cos of tlie crossasppeal, it seems- that but for the
efendant's appeal there would have been noe rees-appeal, the
ne provoking tlie other; nievertlieless thie plaintif 's appeajl lu
0 way inereased the cost.,;, and 1, therefore, thiuk thât there

bpu( e no coste te either party in re.spect o! the eross-appeal,

RDmLL, J., agreed iu the result.

81JITIIERLAND) sud LEITC, JJ., agreed witli 'MTLOCK, C.J. Ex.

Appeal and cross-appcal dismissod.


