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Sthat under the circuinstances the fact that the animiais
re cows and not horses, as in the above case, makes any
Terence." But my learned brother is not saying that
,re is no difference in cows and horses in respect of the
)per inanner of handling and managing them-he goes on
sa, IlThe point is, that they were left unattended."..
y. ustice Osier . .. (further> says (p. 460) : "The
Sleft some of the 'cattie standing on the road while hie

ut to recover the one which had run off in a direction
Lere no danger was to be anticipated. llow can he be said
have been in charge of the others, within the ineaning of
3 Act? H1e had got so far away f rom theni that At was
possible for him to prevent %lhem efrom reaching t.he
tek and loitering upon it or to drive them off it when
saw them there before the train could arrive at the point
intersection. As was said in the Thompson case (18 'U. C.
92), the boy foolishly took it for granted that they would

.nd stili on1 the road, but they wcnt on, as they were very
e1y to do, toward the crossing." And it was under these
cuxnstances that the words referred to above were made

o cf by the learned Judge. After using the words already
,ntioned, he goes on to say: IlThe servant's plain duty was
have drivent those which had not escaped, up the road into
ý field, before going alter the heifer. The others were at
-ge ou the highway. His attention was withdrawu front
,m, and while he was absent, and thus unable to control
ýir mnovemieut8, they cannot, in my opinion, be said to have
m iu charge of any one, within the meaning anid for the
rpose of the Act." It will be seen that the facts of that
;e led the Court to hold that the cows were not Ilin chiarge."'
The. Railway Act of 1903 made a slight change, 3 Edw.

"L. eh. 58, sec. 237; and thig is brouglit forward iu the
~ision in the form set out in the early part of this judg-

I find nothîng to shew that it must be held as a inatter
lau' that these cattie were not in charge of a competent

rmon. The boy swore that, had the whistle blown or the
J rung, lie could and would have got the cattie o'ver the
Lek in time; the jury saw fit te believe him; and, while I
ght not have found in .the same way had I been trying the

>e, I cannot say that his story was increible. The cows
re being driven in the manner ini which cows are usua.lly

ive ui thia country; and the samie precautions which
poild b. taken in the case of horses would be ludicrous in


