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1MORTGAGE AS8 SECIJRITY FOR~ DEBT

Position of Parties When Mortgagee Becomes Absolute

Owner-British Columbia Court of Appeal Divided

ARECENT case before the British CJolumbia Court of

the rights of parties to a mortgage, where the mortgagee
subsequeutly becanie the owner of the lands ln question,
were settled.

The facts of the case, which, as regards the appeal, were
flot in dispute, are as follows: MeLeod had become indebted
te the Quebec Bank lu the suin of $95,000, and was sued for
the. balance whlch remalned after crediting on the debt
$9,O00 reallzed fromn the sale of certain land heId on mort-
gage by the Quebec Bank as security. In 1912, lu addition
te promissory notes, Mcteod assigned to the Quebec Bank
certain lanid which had been agreed to be sold to him as~
furtiier security for his indebtedness, and another loan of
$21,000 was made to hlm. On June 251h, 1914, demand was
made for payaient, but by an agreement between the bank
and. McLeod three months' further time for payaient was
granted, anîd, lu case of fluai default MeLeod executed a quit
claim deed and release of his equity of redemption la the
land4 which he held by agreement of sale. The payments were
defaulted, and by a special provision in the quit elaini deed
the bank becanie owner of the land. The assets, etc., of the
Quebec Bankc beiug later sold te the appellant, the Royal
Bankc became entitled te the indebtedness of MýcLeod to the
Quebec Bank, and on default sold the land and credlted the
mney reçeived on Mcedsdebt.

Was Effeet Like F-oreclosure?
The point in dispute was whether ail that had occurred

would brings into effec-t the sainc resuits as if a decree of
foreclosure had beeii obtaiucd ln respect o! a single security
for the *hole debt and the land so)ld, thus placiag it eut o!
the bank's power te revest the, titie tg the land ln McLeod
if he later mnade payaient e! the total indebteduess.

T~he reasons for the decision of the trial judge are la the

Baunk) obtainecl absolute titi. 1» the land by the release of
the equity of redemption to theni, and that, therefore, the
relation c! mortgagor and inortgagee ended tunless fore-
closure proceedings ou the mortgage were reopexjed, but that
this latter plan was Iipossible because the landhad passed
into the hands of a pulchaser for value (the Royal Bauk);
that the quit laim deed releasing the equity of redemption
must b. taken to have been a settienient o! the indebteduess,
for if the right te redeern has beeu lest by reason o! the
release cf the equity o! redemption, the land takes the.
place of the debt and lu held free fromn any right cf redenmp-
tien; thnt, therefore, the debt was extinguished and the
appeal should be dismisaed (Eberts, J., asseuting).

Dlssentlng Judgment

McPhillips, J.A., in bis judgment, said that the. band was
oue only o! several securities held by thie Quebec Bank, and
at meut eould only be securlty for the debt, which was past
due when the. assigumeut ef the. agreement for sale waa
taken; that this security did net fully ever the. del>t, and
that, therefore, it could not be censidered as ~a full settle-
nment cf the indebtedxness and a rebease cf the other secu~rities.
The. sale by McLeod to the. banbc was absolute, and, tiiere-
fore, the aniount realized was ito beý cousidered as a pr.
finifi reductiou of the. whole indebtedness (Martin. J.A..
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