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It sliould be noted that the judge's inference as to the
existence or non-existence of probable cause is really an infer-
ence of fact, anid flot of law (i\. In Lister v. Perryrnan (j) Lord
Chelmsford, after remarking that this question was one for the
court, said

IlIn %vhat other sense it is properly called a question of law, 1 amn at a
loss to understand. No definite rule cati be laid down for the exercîse of
the judge's judgment. Each case mnust depend upon its own circum-
stances, and the result; is a conclusion drawn by each judge for hiniself,
wvhether the facts found by the jury, in his opinion, constitute a defence. "

lni Scotland the existence of prob~able cause is a question for
the jury'. (k)

In Quebec, the question appears to bc stili an open one.()

In his tceatise on Malicious Prosecution (ch. vii.), Mr. Stephen has
mndertaken to prove that Ilby successive judicial decisions the practical
burden of deciding whether e flot the plaintiff has shewn a want of
reasonable cause has been in effect tratisferred to the jury," TIhe gist of
his argument is that the logical consequetice of the decisions of the Court
of Appedl and the Hoube of Lords iii Abrat/i v. zVortli-Eastep-n
R. Co. (mn) is that any judge is 1 entit]ed " to put to the jury the questions,
wlitzher the defendant took reasonable care to inforni hiniself of the true
state of the case, and whether hoe honestly believed the case which he laid
before the magistrate, and that, as these questions cover the whole grounld
of reasonable cause. the judge is virtualiy bound to render judgnîent for
or against the plaintiff, according as a niegative or affirmative answer is
returned. Trhe vice in the learnied author's reasoning lies in the assumption
that this case cati bc construed in such a sense lis to warrant a judge in
taking this course under aIl circumatances. Clearly hie cani bc justified in
doinig this only when the evidence preseilted is such as to niake the correct
answer to these questions a disputable point. That this must frequently,
or, possibly, in inost instances, be the situation created by the submission
of the testimony, may bie readily conceded, but to assert that these issues

(i) Ilirks v. Faiulk;iir (i88t) 8 Q. B4.D. 167, Pier Hawkins,

(J> (1870) L.R. 4 14.L. ý%aî (p. 535). lu the saine case Lord Colotisay suig-
ge~sted (1). 539) titat the rule whichi rnal.e the existenice of probable cause
question foi the court is accounted for by the Il aiixiety to protect partleq fromn
lbcbg oppre4sed or harassed l consoequetice of having caused arremts or prosecu.
litous in the fair pursuit of' their legitinite irîterests, or as a niatter of duty, in a

cotititrv where parties injured have net the aid of' n publie proseutor to do
thiege thitigs for tiiern."

(k) Lister v. PemD'man (t870) 4 LA ILL Sai, per Lord Colonsav (p. ptýj).

(1) See L)ro/dtv. Ganzeau (1884) 10 Que, L. R- (0- 8 )139,

(e,) (188 3 ) il1 Q.14
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