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is upon nonsuit ; and, as my brother Channell
has just observed, the judgment must be under-
stood to be the act of the court. Then there is
another effect which no doabt a nolle prosequi
may in some cases have, as pointed out by Tin-
dal, C. J., in the case of Bowden v. Horne, (7
Bing. 716,) namely, where the plaintiff, having
accepied a less sum than he originally sned for,
and obtained judgmeut, afterwards enters a nolle
prosequi as to that for which he did not obtain
judgment, and then briugs another action—there,
as the Lord Chief Justice points out, a nolle pro-
seyut as to part, entered up after judgment for
the whole, is oquivalent to a refraxit, and a bar
to any future action for the same cause. What,
then, is the defendant’s answer to the present
action? Me. Powell has cited the case nf Lord
Bagot v. Witliams (3 B. & C. 275); but, if he
had read the judgment of Bayley, J. in that case,’
he would have found that the facts amounted
there, not to a nolle prosequi of a part of the
plaintiff’s claim, but to a mode of taking the
Jjudgment of the court, or of the person to whom
it was delegated by the court to ascertain what
the plaintiff was entitled to, in respect ef that
for which his action was brought, That was
done in this way. The steward who succeeded
to the defendant, was called as a witness; the
accounts were inveetigated ; and then, upon that
investigation, an action was directed to be
brought for 40004, and judgment having passed
by default, the plaintiff verified for 4004 only,
because the defendant had not any property in
value exceeding that sum. Upon the mode of
verifying, Bayley, J. says this: ¢ It was held
that the judgment iu that action wss no bar to
his recovering is a subseguent action for goods
sold. In this case Lord Bagot, at the time when
the first action was commenced, had a demand
on the defendant, not for one specific sum of
money, but for different sums of money receiv-
ed by the defendant on his account, frowm differ-
ent persong, and at different times. His agent
knew that he had claims in respect of all the
sums now claimed, except 467 , and, haviug that
kunowledge, he formed an opinion that 8400/, was
the whole sum which Lord Bagot ought to claim ;
and if he acted upou that opinion, it is much the
game thing a8 a plaintiff, in a cause at Nis(
Prius, having a demand of 60/, consisting of
three sums of 207, which became due to him at
different times, cousented to take a verdict for
407, 1If the jury, in such a case, af the sugges-
tion of the plaintiff, rednced the verdict to 407.,
he would be bound by it, and could not after-
wards bring a second action for the other 20/
It scems to me thot he is equally bound by his
own act in this ease as he would have been by
the verdict of a jury in the other, and that,
havieg chosen to abandon his ¢laim onge, he has
done it for ever.””  Bayley, J. also saysthat the
case of Seddon and others v. Tutop in & Term Rep®
607, which had heen cited in argumeunt, wag
distinguishable from the case of Bagot v. Wil-
liams, and he adds that ¢ The ground of the de-
cision in that case was, that no evidence had
been given, in the first action, on the couant for
goods sold and delivered, but that the piaintiff
recovered a verdict merely on the count for the
promissory note; and it was held that the judg-
meat in that action was no bar to his recover-

ing in a subsequent action for goods sold,” The
case of Lord Bagot v. Williams is in fact against
the present defendant. Upon the whole matter,
it seems to me that the ease iz plain, ood that
the rule should be discharged.

Rule discharged.
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Contract between Railroad Company and Passenger—Right
of Conductor to put off o Possenger rofusing to poy his
Joare—dgency.

M. on the first of May, purchased a through ticket from
N. Y. to B. over the P. W, & B, R. R,, and on that day
took the through tvain, The conductor of the train took
up the ticket and gave M. a ““conductor’s chevk,” with
the words ““ good for this day and train only,” and with
the numerals 5 and 1, showing the month and day,
punched out of the ““check.” M. desiring to leave the
train at a way station inguired of sowe one at the
window of the eompany’s ticket office at the station, if
the ““check” would take him to B. on another train and
day, and was told that it ““ was good $ill taken np.” On
the 6th of May, M. entered another train going to B.,
and being called npon for hiy ticket, offered the ““check.”
The conductor refused to recsive the * chéck,” and M.
having refused to pay fare, the train was stopped at a
point intermediate between two stations, and, by direc-
tion of the conductor, M. left the train.

Held: 1. That M. had no right to leave the train at the
way-station, and afteward to enter another train and pro-
ceed to his original point of destination without pro-
curing another ticket, or paying his fare.

2 That on the refusal of M. to pay his fare, the conductor
had the right to put him off the train, using no more
force than was necessary to atfect his removal, and was
under no obligation to put himn off at a station.

8. That even if the person by whom M. was told that the
““check ” was good uutil vaken up was an agent of the
company, the presumption is, that a ticket agent at a
way-station has no authority to change or modify con-
tracts between the company and through passengers,
and the onus of rebutting this presumption rested on M.

Appeal from the superior court of Baltimore
city.

The facts are given in the opinion of the court.

At the trial below, the plaintiff ordered the
following prayers:

1. Even shouvld the jury find from the evidence
that the conductor of the train in question had a
right, under the regulations of the compauny and
the contract made with the plaintiff, should they
find such contract, to put the plaintiff off the
traia in question, the plaintiff is entitled to re-
cover, if they find that in so doing, he acted in
ah unwarrantable manner, as to time or place or
mode thereof.

2. That even should the jury find from the
evidence that the plaintiff would have been con-
fined, by the terms of his ticket, to the particular
train on which he then was, still, if they further
find that before leaving said train, the plaintiff’
a8 a matter of precaution, inquired of an autho-
rized agent of the company whether he would be
permiited to lie over under the check he then
beld, and was iunformed that ¢ he wounld be,
that said check was good until taken up, then
the fact of his ticket or check havibhg contained
any such instruction would not, of itself, prevent
the plaintiff from recovering.

3. Even should the jury find from the evidence
that the conductor of the train in question hada
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