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Lbrought before the court for the purpose of his moving in perron for hi% dis-
charge, on the gruund that he is unable ro performi or do whiat is required by
the judgaient.

FeRcusoN, J:The defendant is ia contempt for disohedieace of the

judgmnt. The position of th, lefendant was fully stated by me in a former
judgmeflt upon a manuifold applicition by hlm for, aniongat other things, the
"ýaving of the original judgmient vacated.

In the case of Fard v. Xassaue, 9 M. & W. 793 it was decided that the
c:ourt will not grant a writ of hzabeascrous tc bring up a party in custody under

an attachiment ta enable hitm ta niove in persan ta set it gaide. The learned
judges in thar case refer ta authorities an the subject. and set -i ta have enter-
tained no doubt in respect of the application. The same case is aIso reported
in i Dowl., P.C., at page 631.

In the case of Fordl v. Graacm, ici C.B. 369, ir was decided that it was

intirely in the discretion of the judge ta grant or refuse a writ of haobeas co-u
ta enable a prisoner ta attend and show cause against a surnmons. la that
case Maule, J., said : I do nar see why a prisoner should havý a habeasr cor-
eusç whenever ho pleases, la order that he may cone out and conduct bis busi-
ness, whether that business consista of a proceeding in court or at chamfbers,
or ailything euse.» And jervis, C.J.: IlThe matter is clearly, la the discretion
of the j udge ; and I think the refusai was justified, no special ground being
laid for the indulgence."

Bath these cases are referred ta ab being the existing law la the last edi-
tian of Church on Habeas Corpus, 1893, at s. 95 ; and it doea not appear, so
far as 1 have been able ta see, that the law on the subject has heen changed
since these cases were decided.

When, as here, the party impriaoned desires ta mave, the hsabeasr corltus
wlll not be graated. Whea the abject i6 to sha.v cause ta a motion, the grant-
ing of the writ 15 discretianary, the discretion ta be exercised in favaur of the
applicant upon special ground laid.

If thia application had been for a hab3eas co.-Pui, I should feel bound ta re-
fuse it, and the reason for refusing is much greater whea only the fiat, or oier,
s aqked ; for whea the habeas corousisl graatedl and acted upon, the party is
n custady by virtue of the writ until remanded ta the custody whence he came,
when ho is again la prison. under the attachment. 1 do r.ot se, how te saine
would be the case if only a fiat or order existed. I do not sec that the sherip'
would bo bound ta render obedience te a fiat or order ; nor do 1 sec that thc
party, if removedfremzprison under such a fiat or arder, wotild, in the mean-
tirne, be la proper and legal custody.

1 amn authorized ta say that when, an a former occasion, such a fiat or
order was granted ia ts case, atathorities were not referred ta or consulted.
On the prescrat application no special grouad la laid. There is nothing beyoad
the haro request, and 1 think 1 arn bound ta refuse it.

4;oss, Q.C., for plain tiff.
J AacGrego& for defendant.


