plication Applled F
Government.. -

7

Attorney Geheml’s .Eltoﬂs to|

Exciude Chinese From = |
Mlne_s.v

As announced in the Colonist of yester-
<day morning, the government have
by their word to the coal mimers, by com-
mencing proceedings to compel the, Wel-
lington Colllery Co., to put the Chinamen
out of the mines at Union. Yesterday
morning a motion was made to Mr. Justice
Irving for am interim injunction to com-
pel the company to cease employing China-
anenr below ground and as the questlon of
the government’s power to régulate the ém-
ployment of Chinese is of deep interest to
the majority of people in' this provimce,
‘Wwe give a full report of the argument of
this motion, and the judge’'s decision om
the question submitted to him. )

The Attorney-Genmeral, Hon. A. B. Me-
Phillips, K. O., and D. M. Rogers, appeared
for ' the government, the company being
Tepresented by A. P. Luxton. . The case was
opened by the Hon. the Attorney-General
submitting the affidavit of Thomas Morgan
in support of the motion, as follows:

I, Thomas Morgan, of the city of Nanal-
mo, In the province of British Columbia,
JInspector of Coal Mines, make oath and say
as follows:

1. I am one of the Inspectors of Coal
Mines for the province of British Columbia,
appointed by the Lieutenant-Governor in

Council, under the provisions of the (Coaj | thiS matter out In an at all expeditious tbe public.

or By |us

3 me, my
there is no urgency shown as that the
: w be served after' the offices

-jare closed, as, was done last evening, for a

eleven o'clock

bearing at ‘the next morn-
ing. : =

The Hon. the Attorney-Gemeral—I will
first meet my friend's argument as to in-

stood | convenience, and the rules with regard to

vacation. I think, surely, If there is any
merit in this application, which I submit
there 4s, that any rule made with regard
to convenience of the judiciary and the
profesgion for vacation could not in any
way affect the right of the Attorney-Gen-
eral coming here and raising a question of
such moment as this. WIith respect to the
want of knowledge and unpreparedness jof
niv {learned “friend, ‘all I+ can eay is tha
your Lordship' will observe that mpon the
material it is quite evident that his clients
have had 'presing uotice, absolutely’ defi-
nite notice, ‘n fact, rprocee%s in an in-
ferior court Lir‘nging it to thefr knowledge
that they are go'lty of an infraction of the
law of this province; so much so, that a
stipendary magistrate sitting at ‘Cumber-
land, where these mines are located, fines
my learned friend’s clients for an infrac-
tion of the law. ;And there can be no
question that the  question had beén ggi-
tated, and that It is well within his clients
knowledge that the Crown has been anxious
to see that the law is maintained. And
on the other hand, I submit to your Lord-
ship this view, that if my learned friend’s
clients had shown any intention of fighting

Mines Regulation Act, on or about the first | Manner, they might have proceeded by way

day of November, 1898, since which date | Of Certitorari to quash that convicton; but *he nature of the protection?

I haye up to the present time continuously
discharged the duties of said office.

1 understand from ome of the learmed

counsel acting for the defendant company PIcvention of accident and the protection
2. Ome of my duties as inspector as afore- | that he claimed it could be moved for in ©Of those persoas who

said is to investigate all accidents ocenr- |SiX months. i

aring in coal mines situate on Vancouver

Island, and to ascertain &s far as possible | summarize them in this way.

the causes of such accidents.
tloned appointment I had
years experience as a miner in the -coal
mines at Nanaimo, in this province.

Now as to the facuts, Your Lorasnip, I
I say that.

accidents have taken p‘.:lce_.for.year.s past,
3. At the time I received the above-men- | —and I am within the arfidavit svidenne,
h‘ad twenty-nine | —an4, 1 submit, from tae¢ aziiGavit or Mr.

Morgam, inspector of Mines, which are at- causeways, any structure over which the
t;ibutable to the employment of Uhinvse; Public go —

4. The defendant company at the preset|one of only a Httle time ago, wherein on'

time is operating
Union aforesaid,

three coal mines at

the fifteenth day of July an explosion oc-
known respectively as!curred in No. 6 shaft, and the result was

No. 4 Slope, No. 5 Shaft, and No. 6 Shaft, | the death of sixteen Chinamen and ser-
5. The defendant company at the present | ious injuries to five Chinamen—that s in |

time employs below ground in No. 4 Slope!Dﬂ—mg'rl'ﬂTlh seven.

That being so, and the

95 white men and 92 Chinamen; in No. | legislature having addressed its mind par-

5 Shaft, 36 white men and 86 Chinamen;

ment,

ticularly
in No. ¢ Shaft, 6 white men and 43 China- | sidered to be a grave one,

to this subject, which it con-

it did in its

wisdom pass an act by way of regulation
6. The defendant company always employ | I the session of 1903.

The provision—

below ground in No. 6 Shaft more China-| Which I submit to Your Lordship, was in

men than white men.

the way of

7. On the 15th day of July, 1903, an ex- |-that Chinamem, per se,
plosion occurred in No. 6 ‘Sﬁaft, where a | Ployed underground.

protection to life,—enacted
shouyld not be em-.
You can find in the

number of Chinamen were working, result-| fegulation itself also a clear and apt defi-
ing in the death of 16 Chinamen and in|bition, if I may so, term it, that China-

serious injuries to 5 Chinamen. I made an
investigation into - the: cause of the said|!
explosion, but was unable to determine|!
beyond a doubt how it occurred, but I am

men are pegple as such who should not

but in a position ¢f being enabled to
njure the life or the limb of any person
Yy being employed underground. I sub-

inclined to' think it must be attributed | it that 1t is mot open to my learned

to the megligence 6r dgnorance of the said
. Chinese miners. ‘7

8. On the 17th day of April, 1879, an ex- i
plosion of gas occurred in the Wellington i
‘Colliery by which 7 white men and four t
‘Chinamen lost their: dives, An linquest
was held upon the bodies ‘recovered, and
the verdict of the coromer’s jury was that t
the explosion was caused by a Chinaman
passing towards the face.of No. 10 level.
If the accident \was caused in this way, in
my opinion, it was due to the gross ignor-

9. My experience gained as inspector and 1
miner has led me:to the firm conviction
that the employment of Chinese below
ground in coal mines endangers in a high
degree the lives and limbs of the oOther
miners employed in such mines. ‘While
many Chinese miners can speak some Eng-
lish, one mever can be sure that, at the
time of danger, they will clearly under-
stand orders given to them, which need to
e exactly carried out in order to avert a
catastrophe. j

10. My experience also is that Chinese
miners, as a class, stubbornly adhere to
their own ways of working in coal mines
notwithstanding all efforts to convince
them of their danger, of which I will give
some examples:

(a) On the 9th of August, 1897, a China-
man was killed in No. 4 siope.
been directed to keep on the traveling road,
but persisted in walking between the rails

A

i

and was killed by the cars, as appears by K

the report of the then inspector of mines.
(b) On the 10th of November, 1902, a
Chinaman named On How was killed in

friend to say that Chinamen are no more
dangerous than other
ground.

workmen under-
The legislature has undertaken ;
tself—and it 4s the paramount authority
1 this case—to say that ‘Chinamen are not
o be employed underground; palpably for

the reason that they are dangerous work-
men as such, from their very nationality '

hey are dangerous workmen. Therefore, |

any analysis as to whether ‘Chinamen as,
compared with white men are as good
miners, or are mot damgerous as such, is

ance or carelessness of the said Chinaman. 20t 4 mMatter for Investigation at all;

s
ubmit that it is- concluded; because the
egislature has undertaken, as the highest

court, to state affirmatively and beyond
all question that Chinamen, as such, shall
not be employed underground because of
tie -danger that emsues to life and limb.

His Lordship—You have ap Injunction

from the highest court in thé land now
standing in the books forbidding: these
people from employing Chinamen under-
ground.

When you have got that, why do
"ou come to this court for a further in-
unction ? |

The Hon. the Attorney-General—Becanse

of the non-respect and non-observance of
t‘hhii defendant company of the law of the
nd.

His Lordship—But the highest court im

the land has provided a remedy, and a
He had | Penalty for refusal to obey their mandate;
there may be a fine, imprisonment, and

ndictment.

The Hon. the Attorney-General—I don't’
now about the indictment.

His Lordship—Yes, Indictment.

The Hon, the Attorney-General—I do

No. 5 shaft by a fall of rock. A post had| DOt think we have any'control over the
-bé)eno .g}l:cedbio keep the ov'erhel?).d rock | criminal law; and if we have any legisla-
from falling and, without any necessity for | tfon bearing on that, it would be ultra

80 doing, he stupidly knocked away the

vires of the proyince of British Columbia,

post and the rock at once fell on his head | I Submit,

and killed him,

His Lordship—The infringement of amny

(c) On the 20th of June, 1900, William | Provincial statute is an imdictable offence,

Armstrong, a fireman in No. 6 shaft, was

: express legislation of the Dominfon.
pHEN T s o «b‘gz,‘: come to this court, when the highest court

lengths of brattice, which had 4
knocked down by a shot in a stall, when a (!

Chinaman mamed Wong Wing took hisPenalties for infringement?

if I am not mistaken, by virtue of the

Why

n the land Is In order, and has provided
And can you

light to the return side of the brattice, on (SJOW me any case where this has been

which side the gas had accumulated, The
4nevitable result was that an explosion
wf pag occurred, which burned the firemam
and the Chinaman. This acident

was | With regard to the section:

one?

The Hon. the Attorney-General—I think
can, Your Lordship. 1 submit, first,
“Nothing in

directly owing to the gross ignorance or|this Act shall prevent any person from

carelessness of the Chinaman.

being indicated or liable under amy other

Act or otherwise to any other or higher
(d) On the 27th of October, 1902, an ex-
plosion took pluce in shaft No. 5, under the | Penalty or punishment than is provided

following -circumstances, which I ascertain-
od by investigation on the spot as inspect-
or as aforesand: The fireman moticed that
there was considerable gas in the portion
of the mine in which he found a China-
man using a naked light, although he was
provided with a safety lamp. The fire-
man took the naked lght from the China-
man and instructed him not to use it there
again on account of the presence of gas,
and made him use his safety lamp. After
tihe fireman left, the Chinaman put down
his safety lamp and made use again of
a naked light, with the result that the
gas was ignited and the Chinaman was so
severely injured by the explosion that he
died within ten days.

11. On the fourth day of May, 1903, an
Act of the Legislature of Britigh Columbia
further to amend the Coal Mimes Regula-
tion Act, came into force. By section 2
of saia amending Act, Rule 34 of the Coal
Mines Regulation Act has been re-emacted,
so that it now provides, among other things
that no Chinamen shall be employed below
ground in a coal mine in this province.

12. On the 18th day of July, 1903, I duly
notified the defendamt company to discon-
tinue employing ‘Cainamen below ground in
their said mines, but, notwithstanding
said notice, the company persists in employ-
ing Chinamen below ground in said mines
as set out in paragraph 5 of this affidawit.

13. On the 22nd day of July, 1903, an in-
formation was lald by me against F. D.
Little, the manager of the mines of the
defendant compamy at Union, charging him
with employing or permitting to be em-
‘ployey below ground in said mines certain
Chinamen contrary to the provisions of
the Ooal Mines Regulation Act. The said
Little was, on the 24th day of July last,
convicted and fined; but notwithstanding
said convietion, the defendant company,
since the date of sald conviction, have per-
sisted In employing from day to day in
their mines at Union the number of China-
nen mentioned in paragraph 5 hereof.

14, In my opinion, based upon ymy ex-
perience as inspector and miner, unless the
defendant company is restraimed from em-
ploying Chinamen below ground 1is said
mines, there is imminent danger of acci-
dent occurring which may cause the loss of
many lives.

(82d ) THOMAS MORGAN.

Sworn at Vietoria, British Columbia, this
15th day of September, A. D., 1903, bafore

me,
S8gd.) FRANK HIGGINS,
A Commissioner for taking affidavits with-
in British Columbia.

Mr. Luxton—These papers only reached
me late last night. On the affidavit itself
I submit it is not a matter which should
be brought on in vacation; it Is not a mat-
ter that under. the rules Tequires to be im-
mediately or promptly heard. There is
nothing shown In the affidavit why it
could ‘not' equally as well have been
brought on as soon as the vacatipn is over.
There is no Immediate Adanger threatened
to anybody’s property, op anything of that
Sort. It bas been going on now as it has
for a ‘number of years; why then is it
necessary a fortnight before the end of the
Yacation to apply to the court for an in-
terlocutory ‘njunction? I submit it is

for any offence by this Act, so that no
rerson be punished twice for the same
offence.”
ly cummlative remedies.

That practically they are mere-
His Lordship—Yes, they are cumulative

remedies that the legislature had in its
mind, summary conviction and indictment.

The Hon. the Attorney-General—But for
instance, take the case of a railway com-

any operating its mailway in such a wey
Es to destroy life; naturally -there would

be the right to lay an finformation, an
indictment, say for manslaughter, when
an accident takes place occasioning the
loss of life. But I submit to Your Lord-
ship that, preceding the act which con-
stitutes the crime, I in my capacity as
Attorney-General of this province, have
the right to come to this court and ask the
court to see that the law Is observed. ..
His Lordehip—It s laid down in the
case of the Kmperor of Austria vs. Day,
that this court, or a court, will mot grant

or to prevent people from breaking the
criminal law. 2

The Hon. the Attorney-General—But I
submit with all deference to Your Lord-
ghip, there is no evidence of any infrac-
tion of the criminal. ilaw, now, whatever.

His Lordship—They are employing China-
men.

The Hon. the Attorney-General—But this
is a law which is passed within the
rights that exist in this province with
regard to property and civil rights. We
have passed a certain law or regulation,
which we say must be observed; and I
submit to your Lordship that when my learn-
ed friend's clients are entitled to mine coal
in this province, they are only entitled to

and if they transcend- those laws, {rans-
gress them in any respect, I am entitled
to eome here In the public interest and
ask that they should be compelled to live
within those laws. The authority, I think,
is clear. I will first give Your Lordship
& reference in Kerr on Injunctions, Black-
stone edition, star paging, 531: ‘“Acts as
illezal ‘against the public. Companies in-
corporated for a special purpose exist for
these purposes only for which they have
‘been incorporated, and for no other, pur-
pose whatever.”” And a little lower down:
‘‘Although the Act may contain mo pro-
hibition in express terms against the com-
pany engaging in any business except to
construct and maintain the railway, there
is in every such Act an implied contract.”
And it goes on: “The suit should be in-
stituted by the Attorney-General. A rival
company is not qualified to represent the
rights and interests of the’ public. To
support an informatiom, no substantial
damage or definite injury to the publie
need be shown. It is enough that the
company has not strictly followed, or is
about to transgress, th

‘ave been. vested in it b A
or is dolng an act which s illegal and
tends to the injury of the public; but the
court. will net; as 0
jurisdiction. wunless ‘it s clear. that .the
interest. of . the -public .calls for its in-
terference. It s not, enough that the act
complained of may be ultra vires, and
that it interests the public. It

Wwhere some public mischief ig done, or

am injunction to enforce moral obligations, |

do so under the laws of this province; |

& genera] rule, entertain-:

there s 'no evidence

e the piblic. In the present ca ; i
! there can be no t that the provision
inserted in the' Railways Clauses Act—
’ W and here it is the Coal Mines Regulation
Denalty for it had been created by statute,
2 person proceeding mnder the statute was.
confined to the ree ggmot the penalty, )
snd that nothing else ¢ould be asked form the public.” . . matter of fact, My
That is a true as a general rule of law, Lord, in the case of these particular mines
but there are two exceptions.. The first You canmot really say what might be the
of the exceptions s the ancillary in equity extent of the injury to the public. They
/by injunction to protect a right. That s are situated right In the town of Cumber-
.8 'mode of preventing that being done land, and an explosion might have a ser-
Which, if done, would be an, offence® lous effect; its effect might be to destroy
; That Is exactly what I say here. “‘Wher- life to a very great extent fndeed. *The
(ever an act is lllegal and ie threatened, ®@efendasts gre co; an lllegal act
the court will interfere -and prevent the ‘disrégarding that provision. They have
arct being donme”’—and I have, given evi- R0 right to pass over the Watling street
dénce of that: Is not o© 4 £€xcept. on the terms imposed, amd it is
ut they continfiously go on and employ ROt for the
“these people—‘‘and’ as regards the mode Wi!
‘0 graniting an {njunction the court will; to treat them as
vgromt it either when. the fllegal act is tive.
.threatened but has not been actually done, Plication of the
or ‘when it has been done and seemingly Y ¢ .0f the public_body
is intended to be repeated.”’ 2 . charged with the protection of the pubiic
| His Lordship—They say to protect a Urights on the road In question, to .grant
 Tight; do they say what kind of e might? the injwictlon asked for.” Now I draw
i The Hon. the Attorney-General—Well, @ Your® Lordship’s atténtion to the case of
right of the public. I do not see how any Bonner ¥s. Great, Westém Railway Com-
bigher right could exist than t¢hig right. . P20y, In appeal, " Chancery Division
The Act says they = shall mot employ 1883, at page 1:
Chinamen. There is evidence that Dage 8. It was a
ouly employ - Chinamen, but white 'DPany, as to the r
men; and the prote to the white men 2nd as to the
Is, that no Chinamen. shall be employed ©€ral to
urderground. says

The Court—That is mot a protection to

should pass over the L in ques-

As @a

superseded and inopera-
.18 /bound, upon the ap-

of a rallway com-
ts of that company,
ht of \the Attorney-Gen-
intervene. . Lord Justice Baggallay
“If a rallway Cconipany: are using
their land, whether within their station

The Hon. the Attornéy-General—What 18 thein ast of Parllament, tiren if the im-

proper use of the land interferes with a
right of an individual that individual ma
come on a case properly established to

an injunction to restrai nthe railway com-

His Lordship—It ds designed: for the

go down to work
there.

tlon was intended for the protection of |1

court to..disrégard” the terms -;.'n the: present
the legislature has formulated, or

Attorney-General, acting

24 "
‘I refer particularly to 'tha

arrangements or otherwise, for purposes
not consistent with and mot atthorized by :

4

Act—respecting the speed at which trains | stra

it afr vthé? tt:e i

affected  the public generally.’
12 Attorney-General v:s.'m'l e
cal Board, Jessel,
an Injunci'on on the
td the conclusion that

gain,

from  the defen

|the river, because that w. p
i - as expressly pro-
‘hibited by Act of _Paruament.p Theie,p :s
of any actnal (;n?e, o
0 ual dnjury,
(dence that the ¢ i

tain fllegal acts e doing cer-

which tended In their na-
ture to injure the public, and, accord-
\ingly injunction was granteq with costs.
{In the ‘more recent case of “Attorney-Gen-
Bastern Railway Com

. But havy-

ng regard to that difference
it appears to me th .

James, who was the’ most ad

I ‘'verse to the
| 7 the Attorney-Geneml, I think
according to hig view, the

b

y-General vs. Cocker-
Bo;:rd, h;e said, ‘“The Board
‘ works which would or mi;
probably poison a Tunming stream, in dlrilclz

mouth TLocal
were doing

¢ But that is not’protection to thi
pubi‘c.

The Hon. the Attormey-General—I sub-
mit that protection to the public has la-
ways been counstrued to be—take for in-
stance in the case of ditches, bridges,

€ pany from such unlawful use of the land;
and if there is the same unlawful’ nse of |
the land, but the rights of private individ- |
uals are not interfered with, in such cases |
the Attorney-General may interpose and
cbeck the doing of acts which are ultra |
vires of the company.” And I submit that
¢ In this case it ia ultra vires of the power
His -Lordship_Those are public high- Of thi§ company to employ Chinese under-
Wways, over which the public have rights, 8Sround.
wut the public have no right or concern  Then the case of the Mayor or Liver-
in the working of this mine. pool vs. Chorley Waterworks Co., 2 De
The Hon. the Attorney-General_/The Gex, MacNaughton. & Gordon’s Reports,
public have rights, My Lord, for the leg- In the year 1852; there we have the state-
islature, I submit, in its wisdom says that ment of Lord Justice Lord Carnwonth, at
certain general laws shall be observed with page 860, which I submit is in point hore:
Tespect to the carrying on of certain busi- ‘“For the purpose- of the present argument,
ness. Otherwise, what right would there we will assume that, even within the
be, I submit, in the legislature to inter- limits of deviation, they are bound to
fere with those miners in carrying on convey.the water by am open watercourse,
their operations? end not by .a ‘covered channel, i.e., a tun-
His Lordship—They can do anything mel or culvert. Still the question arises
they’ like, the legislature, they are all- whet!her.the acts of the defendants, de-
bowerful. But what you are doing is this, Darting in these respects from the strict
you are leaving behind the remedies that Darliamentary powers, are acts of which
the legislature has provided for the pro- the plaintiffs have amy right to complain,
tection of what you call. the public, and ©r demand .the prevention, in the actual
You are-'coming hore to the court and ask- Circumistances; for, though we accede to
ing for something; and therefore you will the general observation, that persoms ob-
have to satisfy me that this is an injury taining from the iegislature, by Acts of
to the public. And this 18 not an injury | Parliament, like those now Mbefore us,)
to the public so far as I cam see. |powers to interfere .with mights of prop-
The Hon. the Attorney-General—TI -do ertv for their own.«purposés (whether of
not see that I am driven necessarily to & local nature or merely. private) are bound
that argument alone. But I say that thig strictly to adnerc iz the =mowers so comn-
is a protection to the publi¢, a portion of ceded to them-—-tor~do pot more than the
the public; I am not confined necessarily legislature has sanctioned, and to proceed
to the whole of the public, but to the Only im the mode whieh the legislature has
public, great or small. pointed out—yet it does not follow, that
His Lordship—It is not a pubile matter 8ny one of Her Majesty’s subjects has a
at all; it does not concern the public.  “right to complain whenever parliamentary
The Hon. the Attorney-General—Upon powers of this uatm‘e_ have not been strict-
that point I give Your Lordship the case ly followed, or are .intended to be trans-
of the Attorney-General on the relatlon of gressed. In such cases (we of course ex-
the Warwickshire County Council vs. The ¢ept any proceeding at the instance of
London & Northwestern Rallway Com- the Attormey-General) a plaintiff seekimg
pany, Queen's Bench Division, 1899, page the assistance of a court equity, by way
72. The first of the head mote is: “Upon of injunction, is bound to show that he
an information filed by the Attorney-Gen- has an interest in preventing the defend-
eral to restrain a publdc body from exer- amts from doing what is in fact, or may
cising statutory powers in’ such a manner well be called, a _olatio't,l of their con-
as to infringe an Act of Parliament, it is tract with the legislature. But there i¢
mot necessary to prove that injury to the an express admission of the power, as 1
public will result from the acts complain- submit, the Attorney-General has.
ed of. Held, that, as the information was Tpa next case I call Your wordship’s at-
filed to enforce the express terms of 81 tention to Is Ware vs. Regent’s Canal Co.,
Act of Parliament, an injunction mmst be 8 De (Gex & Jomes’s Reports of the year
granted, although there was no evidence 1858; reported at page 212; and I parti-
of any.injury to the public” at all in this cylarly draw attention to the language of
particular case. the Lord Chancellor at page 228—and this
Hig Lordship—No, it Is not necessary was 'on a. point of excess of statutory
that ‘there should be any Injury to the power—on the question of the helght of
public, but it should be the public that g bank; and it was a general statute
it touches. ! which governed the construction of the
The Hon. the _Attorney-General—Well, ‘004" e says at page 230: “On the con-
how far would this affect the public In ty5,y the .weight of the evidence inclines
this particular case? ‘‘An information WAS p, 15 the opinion that the company have
filed by the Attorney-General, on the re- gjg,vg kept the level of the water dowm
lation of the Warwickshire City Coumecll, ¢, 35 feet 214 Inches, and thereby 'have
against the defendamts, the London & confined their reservoir to the lands which
Northwestern Rallway Company, for 81 pgve heen assigned to them under thelr
injunction to westrain the defendants from s.i Parllament. Now, upon the ques-
allowing their trains to cross the Watling ¢ . whether I am to grant the injunction,
street at the level crossing adjoIning y oapnot avold being influenced by the
Atherstone rallway statlon at a speed Gelay which has occurred in the fnstitu-
greater than four miles en hour” TR tion of proceedings by the plaintiff, which
public were affected in the sense that though not amounting to absolute proof
more or less of them might pass In that ,.qylescence, yet it is calculated to throw
zeighborhood, I suppose, that was all. .;ngigerable doubt upon the reality of his
But in this particular case we have the alleged injury, and compels me to weligh
express evidence of a great mumber of ¢no” amount of inconvenience which he
men being employed. It is public In-the ‘g4n gyastain by my refusal.of this parti-
eense that the legislature has sald that  yjar remedy .against the serious conse-
these people shall be entitled to carry on quences which must resmlt to the company
the mining of coal but they shall only from ap order which will oblige them to
carry It on within certain inhibitory pPro- gjter the state and condition of their
visions contained in the statute,—and for g The power which the court pos-
the protection of the public, I submit with gogoaq of granting injunctions, whether in-
all deference to Your Lordship; 'for the terlocutory or perpetual (however salu-
proctection of the miners. Surely Some- t4ry)" should be very cautlously exercised,
body has to protect the miners In such & an3 only upon = ciear and sat:sfactory
case as this. I have comnstituted myself, grounds, otherwise it may work the great-
as I am compelled to, I submit, to pro- qgt injustice.” At page 228, ‘“Where there.
tect the miners; I come here as the At- p,o poon an excess of the powers given
torney-General of the province to ask for by an Act of Parliament, but mo Injury
the protection of those miners.  Tho#e g, heen occasioned to any individual, or
miners could come here themselves, Your ;o imminent and of irreparable conse-
Lordship, I submit, and ask Your Lord- quences, I apprehend that no one but the
ship to restrain this company. 1 come here Attorney-General, on behalf of the public,
In equally as strong a positlon, 1f not gaq 5 right to apply to this court to-check
stronger. i the exorbitance of the party In the exer-
His Lordship—I think probably stronger. ' isa of the powers confiled to him by the
I do mot think any court ii the world legislatures,”
would listen to an employee of a com-' iy 1 submit to Your Lordship that
pany asking for an Injunction to restrain 'ypiy js the doing of an act which is il-
men from working their eoal with China- legal, and tends to the dnjury of the pub-
men. And the reason of it Is just what I ;. "Ang 1 submit it does tend to the in-
have been trying to point out, it i not a jury of the public. Because, the public,
j public matter. The answer would be, if § seemsito me, cannot be defined by any
You do not like to. incur-the 'risk, 1f you ¢ na oriterion as to number, locality, na-
do mot want to go there, you meed not; tionality or. otherwise. The publc Is
iyYou have got no right tHere. 'lomething in the nature of being perhaps
The Hon. the Attorney-General—I put . .. ¢han one person; if more than one
this proposition to Your Lordship; we take noraon’ or a number of pe:soms are en-
{ the case of a miner employed by a min-, gangered, either as to their life or their
‘-Jng company for a period of time, be it a property—whether it be property or civil
{year or less, as a miner; he has a contract rights—it is an injury to the public. And
| with this defendant company, and he . jonny the right of property or eivil
{finds that in contravention of the law of rights are something within the power of
the province he has his life endangered In 4y, 1oovincial authority. The lezislature
carrying out his contract by thelr wrong- m,. yndertaken to proteet life—and prop-
{ful and illegal employment of Chinese. I erty In the person without life of course
i submit to Your Lordship—although it ie valueless. To maintain life, to have
imot my case—that there would be the 1.4, 4 thege mines, it seems to me that
;right in that miner to move the court to ¢ i right thet the province should ex-
! restrain the company from carrying on ercise jurisdiction, and almost a parental,
. their operatioms in such a way as that he perhaps, care over the workers. I submit
i could not safely carry out his contract. Ithere is authority for that. And the leg-
| His Lordship—He never would get am gy . of course has brought s mind
i Injunction. He would be told at once, if to bear upon that subject. A
! you have got any remedy damages is YOUT | In the case of the Attorney-General vs.
| Shrewsbury, I have referred to, the case
was, as stated by the head note: ‘“When
an illegal act 1s being permitted, which
in its nature temds to the injury of the
public (such as an Interference with a
Tublic highway or a navigable stream),
the Attorney-General can mtintaln an ac-
tion on.behalf of the public to restrain
the commdission of the act, without ad-
ducing amy evidence of actual injury to
the public, and in such a case an injuno-
tion will be gramted with costs.” Mr.
| Justice Fry, in a short judgment, puts
{the matter as clearly, I think, ‘as can well
,'be put—at page TH4: ‘““The question
+ which has been mainly argmed is this:
' Had the Attorney-General a right under
the cirrumstances to imtervene without

i remedy

The Hon. the Attorney-General—Dam-
ages might be one remedy, Your Lordship,
but I do not know that it would be the
yonly remedy. However, as to that, as I
! submit, the position is this, that there is
j danger to life; not onlv danger to life of
ithe other miners, but danger to life of
i'these particular miners, these Chinamen
| themselves who are being employed. We
{heive had the evidence of it. And surely,l
My Lord, there is a right in some one,
and who better than the Attorney-General, |
to prevent the loss of iife.
| His Lordship—It is e case of moral ob-
'ligation on the compamny; they must pre-
| vent loss of life; it is their duty; they are
; morally bound to prevent it. And it is
'laid down in the Emperor of Austria vs.
Day that the court will not enforce a
! moral obligation by injunction.

The Hon. the Attorney-General—Pursu-
ing what I have stated, as held in this
case, we find Mr. Justice Bruce stating at
page 75: “There are, no doubt, cases In
which the object of the action has beén
‘to restrain a nuisance, and the courts

i~ot authority on this point, or rather of
some want of uniformity ig the various
authorities.  But before considering the
authorities. I will make this observation.
 This is clearly a case in which the de-
‘fendant company without any power (for
thelr powers had come to an end) thought
-fit to do certain acts whidh undoubtedly
tended in their pature to interfere with:
public rights, and so tended to injure the
public. - The question 48 whether, under
such circumstani®®, the Attorney-General
iy justified in ‘ering, though there is
‘no evidence of injury ‘to the 'pub-
lic. In my judgment he s entitled to do
80, and the court is boumnd to attend to

of, or there has been some substantial
iInterference witti the rights of the public.
. But these cases differ her from -an
action: such as. the prel which 18 an
information to enforce the express terms

an Act of Parlfament. The legislature

,And similarily,

violation of the law which T

them from committing g ntllfs;azfc)ef)’mb.lylclesci:1
as there the actg which were restrained
}Vith(vu.t Proof or injury were acts which
in their nature tended to injure the
le, so, in the bresent case,
the Attorney-General
were in their mature
injure the pubiic,
to the conclusion th

the acts which
sought to restrain
such as tended to
In coming,

at this i an +
gna'mta‘lned without proof (z)ltgmggtxf;ln ilx)le-
Juty to the publie, I think [ am acting
in accordance with the view of Lord Jus-
txce.James. There is, moreover, the aﬁ-
thority of Lord Hatherly in Attc’rney-G@n-
eral vs. Ely, ‘Haddenham, and Sutton Rail-
way Companv. He said: ‘The question
is, whether what has been done has been
done 1in accordance with the law; .if not
ithe Attm-ney-GeneraI strietly representé
the whole of the public in saying that
the law shall be obseryed.’ ** And that is
What I submit to Your Lordship I am en-
titled to Say here, that I can represent
lhere the whole of the publie, in saying that
th'e law shall be observed, notably the law
With Tegard to the operation of these coal
mines, and that mo Chinamen shall he
employed underground, And I am entitled
to urge the language, and the full force
of the j_udgment of Lord Justice Fry. The
‘("cmcludmg words of ‘the judgment are:
Here the law has been broken in a man-
ner tending to injure the public, and, in

my judgment, the rela o
e tors are entitled to

His: Lordship—This affidavit of Mr.
I\Io;'gan does not suggest any danger to
the people above ground by the employ-
ment of Chinese underground; it does not
suggest, as you mentioned just now in
argument, that this mine is situated- in
the heart of Cumberland and that an ex-
plosion .in the mine was likely to cause
fnL eruption and send the whole town fly-
ng,

The -Hon, the Attorney-General—But I
submit to Your Lordship that, being here
in my capacity as Attorney-General, it is
not mecessary.for me to show in concrete
terms an dnjury-that is likely to ensue;
all T am obliged to show is that there is
sn illegal act, a contravention of the law.

His Lordship—I think you must show
that the public are affected. As long as

of nuisance, . It was
other side that in all
ulred

Cockermouth Lo- { been d
M.R., refused to gmm.l iy
ill, because he came
! s there was no evidence
of any nuisance resulting to the plaintiffs

_ i right

pub- |

e ere me?i
& oﬁérqux;ce g‘!o fﬂ clause of the
Clauses Act. Hatherley:
rights of those golng to ‘Gfunty'y
Fen cannot be destroyed on the Dlea of
glving ade 1 benedits to those going
‘As to the argument

ir another direction,

. that' the Attorney-General represents the

| Ezu;le I:hu};uc, he re&resents the whele pyb-
" dn s2nse, at he asks t

i might be ‘done. an . ]

to Bly to the detriment

0 Grunty Fen. The ques-

whether what has been done has

1n - agcordance with the law; if

Dok, the  Atto -General strictly repré-

sents the whole of the public in sayimg
that the ldw shall be observed.”

There 1§ the other fact, too, Your ] -
ship—we have it in this evidw:engg
that some 222 Chinamen are employed un-
| derground; that in itself must affect the
jpublic. If in the market there
should be employment for 222 men who
can fulfill the provisions of the law, why
should they be deprived of that right?
The employment  of these 222 Chinamen
means the. non-employment of 222 white
;ntsgu,tv;ho would not be hit agalnst by this

texl'ﬂs Lordship—That is not a public mat-

The Hon. the Attorney-General—The col-
lery company flagrantly, as I submit, re-
to comply with" the general jaw.

.An_:d., Tollowing out my reasoning, and as.I
Submit, founded upon authority, I now re-
fer to the case of 'Stevens ve. Chown, 1901,
1 Chancery Division, page 894; the head
mote is very short and very clear: “Where
;& staute provides a particular remedy for
the irfringement of a right of property
{ thereby’ created or re-enacted, the jurisdic-
jtion of the High Court to protect that
by injunction 4s not excluded, un-

e the statute expressly so provides.”
[ Now it may be taken as admitted that
fthls statqte in question has no provision
Iof. exclusion ' of. that kind; and as I sub-
;m‘xtted to Your Lordship, T

| tion 1s,

iin the court, upon -equitable principles:
:thn.t power of injunction T submit exists.
i This case- of Stevens vs. Chown was a
{ ¢2se dealing with the Market Acts, which,
n.tte_r all, may be said to bhe dealing with
business of a public character—it is treat-
ted ?_);.' laws enacted by the Imperial
l Puph:unont; similarly, the coal mining regu-
| tations iIn this province. Now, Mr. Justice
F:lrwel} Says, at page 902: ““The Aect in
Iy opinion, provides for the substitution
of a new market place in lieu of the' old
market place, and new tolls which extend
to and inciude the old tolls, that Is to
! say, there gre not two sets of tolls, but the
tolls aliowed hy the Act Include the old
tf)lls,” and so on. Then he deals with
! Emperor of Austria v. Day, which your
| Lordship referred to, at page 904: “It was
argued that unless an action at law would
lie, the court would not have granted an
injunction. I entirely dissent from  that
view, and I refer to the statement of the
law in Emperor of Austria v. Day, as ex-
Dbressed by one of the greatest masters of
equity, the late Lord Justice Turner. It
Wwas-a case in which the Emperor of Aus-
tria sought to restrain the printing, the
dissemination of notes issued by Kossuth,
a Hungarjan refugee, and made In imitation
of notes circulating in Hungary. Turner,
L. J, says: ‘It is said that the acts pro-
posed to he done ‘are not the subject of
equitable jurisdietion, or that if they are,
the jurisdiction ought not to be exercised
untl a trial at law shall have been had.
To neither of these propositions can I give
my assent. I agree that the jurisdiction of
this court in a case of this nature rests

l&mve all the
| POWer is in the court, an inherent power |

upon injury to property actual or prospec-
tive, and that this court has mo jurisdie-
tion to prevent the commission of acts'
which are merely eriminal or merely illegal, |
and do not affect any rights of property,
but I think there are here rights of Prop-
erty quite sufficient to found jurisdiction
in this court: I do not azree to the prop- |
osition, that there is no remedy in this
court, {f. there be no remedy at law, and
still less do I agree to the proposition that
this ecourt is bound to send a matter of
this description to be tried at law. The
highest authority upon the jurisdietion of
this court, Lord Redesdale, in his Treatise

your affidavit is confined to the question
of employing Chinese below, the public
fre not affected. "I have no doubt if you,
as Attorney-General, were to come here
and ‘make an application that parties be |
1estrained from blasting in the street here |
becausc it was Hkely to cause Injury to!
the public, they could be restrained. |

The Hon. the Attorney-General—This is :
the proposition I put -to Your Lordship, |
on this suggested /illustration of Your‘
Lordship; if I were to show that the blast- ;
ing out in the roadway here was being |
pursued illegally, in contravention of the ,
terms of an Aet of Parliament, I submit
with all deference to Your Lordship that |
I conld come here as Atturney-Gerneml[
and ‘have fit stopped without its being at |
all an incident that anybody might be,
injured. ]

His Lordship—Yon might, because It Is
. public highway and comcerns the pub-
lic. But you could not go to some man's‘
sodawater plant, where there is just as
much danger from explosion, and interfere,
because the public would not be affected.
you cannot go down to
this conl company’s cellar and interfere
there, where the public are not interested. !

The Hon. the Attorney-General—If the
sodawater factory had come within a gen- '
eral law of the province, that sodawater
factory should be carried on under cer-'
tain regulations, and if I show to Your
TLordship that those regulations were
flagrantly departed from, I submit again,
that without it being at all an incident to !
the iInfraetion of that general law that,
any ome was Injured, I could ask Your |
Lordship for “ninmnction.

‘His Lordship—I do 2ot think it cou-ld]
be granted. because the rights of the;
public are not interfered with.

The Hon. the Attorney-General—I sub-
mit. to Your Lordship that the coal com-'
pany have been by the genera! law of
tbhe province' of British Columbia seized
upon as being a public company.. There
are general statutes under which they
must operate. They have been seized
upon in the same way as railway cem-
panies—works- of public utility; and they
have been taken away from that private
fneidence which attaches to private own-:
ership and private right of property; and
they have been carried into a category,
in which they are told, You shall carry on
your works subject to these general laws,
and unless you carry them on subject to
thesc general laws you can be prohibited
from carrying on those works. My learn--

mines under the provisions of the law
governing coal mines; otherwise, My Lord,

ed friend's clients cam only work their;

on Pleading, in enumerating the cases to
wihich the: jurisdiction of the court ex-
tends, mentions cases of this class: ‘Where
the principles of law by which the ordinary
courts are guided give no right, but, upon
the principles of universal justice, the in-
terference of the judicial powér is necessary
to prevent a wrong, and the positive law
is silent.” It is plain, therefore, that, in
the opinion of Lord Redesdale, who was
pre-eminently distinguished for his knowl-
edge of the principles of this: court, the
Jurisdiction of the court is not limited to
cases in which there is a right of law.
There i3, indeed, a famiilar instance in
which the jurisdiction is mot so lmited—
the case of waste. To siy that the juris-
diction of this court is limited only by the
prinelples - of universal pustice would no
doubt be going too far, and I must not
be understood so to construe what Lord
Redesdale has said. I take the passage to
refer to cases in which there is what the

in principle acknowledges to be a
wrong, but as to which it gives mo Tem-
edy, as In the case of waste to which I
havé referred.’’” Then Mr. Justice Far-
well goes on and says: ‘“Now, if I find
that the statute enacts,” and I adopt the
learred judge’s language, ‘‘either by way
of mew creation or by way of restatement
of an ancient right, a right of property,
that at once gives rise to the jurisdiction
of the court to protect that right. If the
Act goes on to provide a particular remedy
for the infringement of that right of prop-
erty so created, that does not exclude the
Jurisdiction of this court to protect' the
right of property, unless the Act in terms
says 80. There certainly is nothing in this
Act to that effect.” g

Now I submit to yo,
to labor is the hi
class of nproperty; the property
right to labor.

His Lordskip—I do not think that is a

rope at all in any sense.

. Trl)leﬂ%on. the Attorney-General—Surely
civil rights and property are to be protect-
ed by provincial legislation. Omne of the
ineidents, ‘it seems to me, of the statutory
authorffy which has been committed to the
provineial legislature is to see that the pub-
lic shall have the exercise of that right,
which is a common law right, the right to
labor. ‘Surely they ean safeguard it, and
strround it with ceréain conditions and
requirements. And If it is stated that
Chinamen shall not be employed under-
ground—it is aimed at that per se—it does
not say that they shall not have other em-
ployment; but it says that they shall not
Lave this particular class of employment—
there is-the right in others to object; amnd

Lordship, the right
6t form and highest
in the

we would be perfectly powerless as a leg-
islature and government to carry out the
laws of this province. Is it to be that
we are ‘to pass laws in our parliament,
and declare certain things fillegal, and
these companies shall sit by and give no
heed to those enactments? I submit they
can omly operate their coal mines in ac-
cerdance with those laws, and I submit I
could ask for an injunétion, if I were sO
minded here, to restrain their operations
in their mines altogether unless they Mved
up to the provisions of the law. I sub-
mit I could do so; that I could come here
with some fair measure of justice and
ask that the Wellington 'Colllery company
stop operations unless they live up to the
provisiong of the law. Otherwise, what
control have we of them?
for a moment that because of the fact of
the legislature not having stated in con-
crete terms that if there is any infrac-
tion of these rules the courts of the prov-
ince shall be entitled to issue writs of
Injunction to compel enforcement, that no
writ can be issued? That is practically
what my learned friend would present to
Your TLordship.
provision is not necessary, but the poyer
is inherent in the court to compel a edm-
pany to desist from doing that which is
illegal under the Jaws of the province.
hecause these mines can only be operated
under those laws; they are subject to in-
snection: they are subject o all these
regulations, and they must live within
them. ¥f such is mot the case, then the
legislature is powerless to govern
and to guard the interests of the
public in the carrying out of what is after
all a very large and Imporntant industry
in this province. I submit that when I
come here and show that the act of this
defendant “company is ilegal, - whether
there. is going to be an . injury to ome, or|
to: the public—that is not & matter which
concludes me in this application—F am en-
titled to an injunction. I submit that the

ving lmposed certain conditions for the

protection of the public, it is the duty of his interferemce.” * So that I submit to

Your Lordsk'p that the Qucstion of wheth.

) RS 5 <

Cap it be said"

1 submit that such a°

. further, there is the right in the Attorney-
Gemneral of the province to say, You are
|ploceedd-ng in- an illegal manner, and you
fhiave been guilty of an illegal act. And it
is in the right and power, I submit, of the
, Attorney-General to come to the court and
ask that that law shall be observed. Now
! Mr. Justice Farwell goes on and says: “If
authority is needed for that proposition,
!1 think it is to be found in Attorney-Gen-
eral v. Aspinall. The basis of the decision
was, that although there was a new right
:and a mew remedy for the infringement of
that right, the right did not consist in the
remedy because a trust existed.”” Then he
quotes Lord Cotterham upon the subject,
at page 906: “A circumstance which
proves that the right does not exist only
in the remedy, but that the remedy, if ap-
plicable to this case, is afforded merely as
another and additional means of forcing the
Tight. The jurisdiction of this court can-
not be-taken away by another jurisdiction
having- cognizance given to it of the samé
matter:.”’ That reasoning appears to me to
gonly to- the .present case. Assume there
have been nome of these provisions - for
I proceeding before magistrates, there would
{still have been a right of property:in the
i market declared by the Act of Parliament
and, I will assume, against my own view
of the.construction of the Aect, created de
movo. That is a right of property to which
the ordinary incidents would attach, includ-
ing the right to .protect that property by

in the old Court of Chancery. That ap-
pears to me to be well established, and it
is borne out. by Cooper v. Whittingham.
Jessel,, M. R., possibly expressed himself
rather- more generally than he would have
Gone had the case been fully argued; but
that Cooper v. Whittingham, on the ques-
tiod of the .general jurisdiction of the old
Court of Chancery, is sound, apart from
anything - said on the Judicature Act, seems
absolutely-plain, and to have been so stated

premise that I have to make out is, Is it
a-legal or lllcgal act? And baving es

by Chitty J. In Hayward v. Bast London
Waterworks Company.” At page 907 Mr.

proceedings. in the Chancery Division or|

entioned in M it-

the jurisdi

the court to keep matters in 3’,‘?2
quo, or to prevent: irreinediable mischiep
Pending the determination of the chies
matter in question.” 3

, on the ?ues:lon OT praciice famil.

?() your Lordship, I read from pagedull(;“ﬁ;
- err on Injunctions, the statement of the
AwW: “A man who comes to the court fop

of Mt;:el rlg:;‘i“;g!ch he alleges.

1 ear, end may refer
of Brydon v. The Unlony e
And 1 submit that case i
Untluld:I:ble. g

S Lordship—That turned upo g
rtlcula-r‘facts Of the case; as slt)a?et;h& p&l‘

‘gment of the Tommie Homma case mi
witvy Counell says in that case, the Unior
Colllery Company and Brydon, turneq o
‘the particular fdots of the cage rested
during the argument,

slation was directed
of Chinese in British Co!
the preservation of life

The Hon. the Attorne
the bald section of the
erence to the code of

the cas
Colliery Oompam;f
8 .lmmedlately dis.

in ceal mines,
-General_It v,
Act, witho

1 Drotection in the ecarryine .
of these mines. The Tord Chancgllll;; i
the particular case, wused this Ilangy:
gggggg with tthatl case: “That casz
upon totally diff. :

Board, dealing wlxh tf‘:ent el
of that case came to the ¢

;\)s to ?g found In 19 Times

Dage 127; that is the Tommie Homma cis.
And I submit that that case g(:)es:n?l (Vur\"
long way to support the legislation 0
| province now. Because here are Japanese
« Who have become naturalied British sub-
jects, and one would maturally think that
being British subjects that they would
rights and privileges of Brit

) ealously guarded
and maintained by the Dujbl‘ic, isytlf’e right
to exercise the ‘franchise; and that right
to exercise the franchise has been take:
away f{’om the Japanese. Now the legi
lature in its wisdom has undertaken 1
take away the right in the Ohinese, 11
such, to labor underground in mines. They
have undertaken to do it. They have dony
it by regmlation. They have done it,
in the wisdom of the legislature
conceived, hecause there is danger to
and to limb if it is not donme. And as
say, that point is concluded. Now, I think
Your Lordship will agree with me that
there is the power in the legislature 1,
take property even without compensation,
from the individual. It would mot perhaps
Le according to the moral Iaw, nor v i
a legislature perhaps do it. But still I
think, amongst lawyers, it is admitted t
there is paramount right in the legislat
to take a man’s property and not give
:compensation for it. Therefore, if
goes to deprive him of a certain ave o
labor, in order to protect life, that is 1
anything that transcends the power of
legislature. If the legislature can take
away the power from a man to vote, the
legislature can take away from a man the
Fower to labor in any particular way. It
is not a total abolition of his right
labor, it says that he shall not labor un-
derground in mines. And it is a matter of
common knowledge ithat there is lots of
other labor in this country for this class
of people. But im this particular work
the legislature has said they shall not be
employed, and cannot be employed. And
it is because of their being employed that
I submit to your Lordship I am entitled
to come ‘here, and having proved that the
Act 'is a contravention of the law—the
employment of these men, and being an il-

they

| legal act—that in litself gives me the right

to move.

I would like also to cite the case of At
torney-General Y Ashton Recreation
Grounds. Co., 1903 1 Chancery, 101; it is
not in the library. Also' Attormey-General
vs. Gieat Pastern Railway 'Co., 11 Chancery
Division, 449; I refer your Lordship partic-
ularly to page 484; there, Lord Justice
James deals with the trangression of the
statute law. This is the case of a railway
company. ‘‘Of course, if such a company
as that were allowed to embagk in a gi-
gantic coal business, it is easy to see that
coal proprietors were not likely to be
served on the lne as they ought to be
served, and there mjight arise other fncon-
Veniences. I am fgr from saying thglt a
railway company ought to be permitted
to carry on a trade of ironmasters, o
colliery proprietors,’ or rolling stock manu-
facturers, not caspally, not incidentally,
not collaterally, in' the bona fide conduct
of their own property and business, but
as really a distinct and separate tx:ude. I
can conceive that such a case might be
propertly considered by the Atorney-Gen-
eral by this court, as a ffaud on the legis-
lature which has created and authorized
the company only for what it professed and
undertook to do; but, at all events, it must
be something great, something substantial,
to warrant such interference. It is mnot
possible to define what ds, for this pur-
pose, great, what is substantial,
any more than it s possible 0
define how much of smell or
how much of noise amounts to.a nuisance
or what is or_is not reasonably incident to
a bueiness. ut generally speakn}.‘ly it
not practically difficult to ascertain when
the line has been clearly tr:msg‘ressedv, and
in this case, speaking for myself, I should
say that the facts do mot show any grou.nd
of complaint on the part of the public, even
if the agreement has been made out.to be
theoretically ultra vires. And it is, in
my judgment, to be considered, for th2
purposes of this action, that there ls‘no red
difference between a body of shareholders
incorporated by special Act of Parliament
for the purpose of making and working 1
railway, and a body of shareholders incor
porated under the genera] law (now appii-
cable to large associations) for the purpos:
of establishing and working any other in-
dustrial enterprise. So far as the first ha-
compulsory powers it must not abuse them-
so far as it has statutory daties it cannot
delegate them; so far as it is under any
statutory prohibition or direction it must
not violate the one or meglect the other.”
Now, I submit there is a statutory prohi-
bition here. My learned friend’s clients
are disentitled under the general law of this
province ito employ Chinamen in their
mines; and I submit to your Lordship they
must 1ive up to that statutony inNibition
or prohibition; and they cannot flagramt)v
and defiantly carry on their operations
contrary to the lJaw. If they think the law
is not within the power of this legislature
then it is a matter for agitation in the
courts and for settlement in the courts,
we have courts for that purpose. But
there is not right to flagrantly disobey it
‘“‘But even in these cases it is only where
some public mischief is done. or where, B
respect of something intended for the pul-
lic protection, there is misfeasance ©
nonfeasance, 'that the Atorney-Gen
ought to interfere. If a particular
owner has cause of complaint, it is for h.[:l
to appeal to the tribunals. If as between
the company and its shareholders there is
a wrongful application of the capital, or a
wrongful incurring of Habilities, it is fw_:
ithe shareholders to complain; if as between
the company and any persons outside 't Q
company, it is entering into contracts ultr2
vires, it is for such persons to take pI¢
per advice and gudrd themselves from risks
which they are perfectly free to avoid. =
cannot myself see any principle on \\'?“"
the Attorney-General fis to Imterfere witl
a raflway company’s contracts because they
are ultra vires any more than he would oF
the like ground interfere with the contra 55
of any other incorporated joint stock com-
pany, carrying on any other industrial el
terprise. That is quite right, it seems [
me. “In npeither pase is it, in my Juu=
ment, for the Attorney-General to Ir}'\y
up the complaint of a rival trader Wi
says that the company is trading in -‘““;"1.
thing which it was not established or JI
corporated to trade in. I cannot think thi!
it is for the Attorney-General to m\un‘)
the court, nor for the court so »im'okml.)tv;
interfere to prevent a gigantic”’ and so (\lt:
That is right, your Lordship: but if the ;tf'
torney-General of the Province Is nntw‘Ir
be entitled to come here and state to )(i<
Lordship what the law of the province o
and ask that it should be obeyed, ‘“Jt"m;
entitled to come here? I submit ugﬂmk Gic
the 'miner could come here. I thin o
ecould. I think the white miner engﬂgf‘(dpr_
this niine along with the Chinamen unsub—
ground, could come here and say, I am ihied
jected to a possible injury which is a: 3
at by the statute; and this compﬂ{eyss I
compelling me, in this sense, that uni
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