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wment over what he ol befine, but pather, heing voul during that
pened s agmnst creditors baving  executiony do ged on the !
Shenitt's tomus, they wtended to make it absolutely nutl and voud |
agninst erediters if 1 way not registered within the tive days men-
tioned, though it mpht be sepnstered aferw ands,

In this view, I thwik the judguient of this Court in Feehan v.
the Bunk of Turonto covrect.

L cannot suy that 1 nm free from doubt, hut T think this view
best ueeards with the intention of the Legisluture,

Tu the judgment of the Court of Queen's Bench, in a suit be-
tween the snoe parties, 19 T.C. Q B 474, that Court vived at n
difb rent conclusion 3 and nesanany that the Logasdutare sstoaded
that these instrute ity should he vahid trom the beginmug, and
should anly be vond atter five dnys, nnd it they were then regis
tered that they shoald be vatid thenceforward, their jud_ment is
correct. I have not been able 1o bring my mind to thi conclusion

In wy oputien, the judgment of the Court below should be
reversesd and the appenl allowedd.

1 do not think Marples 5. flartley, & L. T. N.S§ 474, makes any
difference. that being n doubtedly 1n necordance with the English
Act, nud wi b the view T should probably take of our own Cone
solulated Statute if we hud bud no previous legisiation on the
subject, )

"Thix bieing a cise in appeal, we are bound to decide according
to our view of the law, uutwichstunding the judgment of the case .
in the comt of Queen's Bench,

Daapen. C.J —1 continue of the opinion expreesed in Feehan |
v. the Bauk of Turonto, and concur in reversing tho judgment of |
the Court below.

Der Cur.—~Judgment reversed.

IN CHAMBLERS,

TyrrrLy ET AL, v. Wano.

Arhdrators® fessmDProof of payument,

Whers the Master pefused ta tac agar ot the unsacc-ssfol party an arbitrator's
Tee up 0 penf Al hat 8 premiseor v Dove b beelt givens to the aatrator fo
the amvunt, « Judge in Chaubera refused W fotertere.

(November 8, 186t}

On taxation of the bill of costs in this enuce it appeared that
there bad beeh an atbhitition buaween the parties, 1ol owed by un
award in favour of plant 5 and that the sum fised by the wabi-
trators as their fees was ‘5160,

Before allowing the arbitrators' fee as against the defendant,
thy Master of the Ceurt of Common Pleas required proof ot
payment

There was no evidence of actual payment, but it was swarn
that one of the plaintitfs had given bis promissvry wote to the
arbi-rators £ v the amount of therr fees

Upon this it was con‘ended that the Master was bound to tax
the fee aganst defendant  The Master 1etused to o 5o,

K. Maore applicd for a summeans for a revision of tuxation of
corts 1 this taxation in this particular.

Drarep, C. J., refused the summons,

Mclxses v. Weanster
Indigent Deblor—Custady in serceal causes— Decharge for non-payment for weekly
WIS ==l asls 4f feruer yppdicution,

Where a defendant 1s xrreated and has the weekly all-wance ordercd fo severs)
cavren fe 1 utdes see 40 Cops § At U UL cape 29 enthil d (o otte suat of
1ur. 4 week bur 1o def.nlt of paymont of thet sum, bo wn properiy Jdanu 10
be di~chansy d s alt the cascs,

The tact 0 0 1 payment of 1he cos's of & fo-mer appicats n 10 be dischargrd
from custeds, whivh was glswie d W1 B €018 I8 po T #-0n for refusiug a
second apy hcatios wade upou proper und sulcivut waterialy

(Docewber 1, 1861,
This was an application to discharge defendant trom custody
for non-payment of weekly altowanee, yoyable by order of Mr

Ju-tice Burus granted on the 1th February last, or to supersede

Bim because nut charged 1o custinly 1w due nme,

Detendant was arvested i this canse and in one in favour of

Kerr et al, on mesue process in December last.

On the Toth Macch inst be obtn ned orders tor the pmymient of
the weekly nllewance ot ten shiliings in cacl ot these suits : ho
wus peguintly paol the allowance ot 103, & week uoder these
oidders uent the 25th day of May last,

On the 1t Juue be was chmged in execution in the suit of Kerr
et al ngninet hamself.  No appiention was afterwards wade for
the payment of the weekly allowance, aud po allowance was
afterwnrds paid,

Qu the 2ith July last the defendant applied for his dischargo
from custody tor non-paywent of the weehly allossance, nad the
summens way dhischarged sud costy ordered to be pud by delend-
nnt. ‘These costs were not pad.

Jackson for phainnff ohjected that defendant was not emritled
to his dischiarge  for nou-payment of the weekly nllowance,
hecause subsequently to s obtaning the order for weekly aliow-
ance, he was charged in exvention at the sait f Kerr  He also
abjected thit the defendants did not show suilivient cuuso lor his
being superseded.

A. Cameran, contra.

Ricuauns J.—1If th: defendant had heen paid tho weekly
atlowunee of 10« by Kers et ol after they had charged him
exeention, the phunutt in this action mighe contend with a
greater show of pesson that defendant cculd wot properly be shs.
clitrged beeause the weekly sum of 103 was stul pard hun. But
‘he fucrs clearly rhow that defendant hag not been paid the
w ckly nffowance he was ardered to receive 1o this cause, wer has
ke been peid the U3 a werk, since the 2ith of May lust, 1 any
antee in which he was confined

The Hth seciion ot Con. Stat. U. C, enp. 26, seems to me to
provide that where a detendant is arrested and has the weekly
wllawnace ardered in severnl cnuses, he is only entitled to one
sum of 10s a week, but in defuult of payment of that sum, be
can propuly chim to be dischnrged i udl.

Ou the point maxed 1t erefore thank defendunt entitled to tho
order di~charging him from custody.

Though e has not pmd the corts which he was ordered to pay
on dischnrging a former summons, 1 st think he is emi led to
his dwschinrge, fur the Legislatme dues not seem to ¢ ntempt to
thnt u party shoald be kept in custady for uon puyieent ot costs
miy, amd certainly not for vuch a tnfiing sum us the custy of dis-
chaeging n summmons,

Lt s pot eapncitly shown in the papevs praduced befare wme
when the order dirceting the paymeut of the weekly a towance ia
this cauve was served; | assume, from 1)) the affidavits, that it
was served long ngo, and it way probably filed in ch unbers on the
app'ication m e by defendunt tor bis disehiege in Jw'y last

The aflidavit filed on behalf of the plainuff clenrly admits the
avders were obtued in this sait and the swt of Kerr et ul ngninst
the game defendant, and the payment of 105 weekly vuder the
ordmis untl the 27th of May last, and that she pagment then
ceased and has not gince been made.  This sufficiently shows the
arders were ninde aud the default in the payment required anlder
them.

[ think the order directing defendant’s discharge should go.

CLARR V. JRWIN ET AL.
(Repartel by 1esgy O'BRIEN, EsQ., Bonsterallaw)

2W. &M cl. 5, sec. 4 — P ble d tmayes aud costsm Right to, o atfected by . fers
ence o arbitratinm— Recurer ™

A ref rence to arbitration divefitl-3 a p'atutlll from recovering trebla damage

and Cate fu cises where ho would othaewise be ontitted 1o thens und © the

siatute of 2 W eh 5 sec, & The W rd *recover” used Jo the stutuls

wein By S recover by the verdiet of a Juy.” .

This was an applicution to revise the costs tnxed on the part of
the p'aintiff. and to dizallow the phinnf treble damnges awarded
to hiny by the master utuler the fullinwing fucty ;=

Tue painufl, on 2ist January, 1857, commenced an action
agiin t the detendunty, under the statate 2 W, §& M eh §, see 4,
and declared therein, ou the 4th March, 1838, tor the vescue of
certain goods seized as sl tor & di~tress for rest The defend-
ants pleade § to the dectaration on the Tth Marceh, 1838.

tin the 1st December, 1838—~by the cuusent ot pirties, a judge
in chambers made an order of refereuce, orderivg the activn aud



