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year and a half after; and whether this judgment could be executed
without a s, fa. was the sole question,  Holt, C, J., sid, “ You
may sue out excention in ejectivent within a year after judwzment,
in the name of n defendant who has died within the year, without
ase. fa.; because, in the writ Zab. fie, poss. you do not sy amainst
whom the execution is to be had, but it is ouly to have the josses-
sion.”

In Adams on Ejectment it is said, “ Where a solo defendant in
cjectment dies after judgment and before exccution, it has been
doubted whether 8 sci. fu. is necessary, beeause the execution is of
the land only, and no new person is charged ; but the surer method
is to suo out a sci. fa.”

In Neaenham, jun., v. Law (6 T. R. 577), one of two plaintiffs
died before judgment, but the suit went on to judgment and execu-
tion in the name of both of them. The defendant applied to set
aside proceedings. The plaintif surviving sued out a new rule to
strike out the name of the deceased from the execution, aud to sng-
gest the deceased’s death on the roll.  Lord Kenyon, C. J.: “This
objection should not have been taken by the defendant at all.  The

luintiff might have made the suggestion as a matter of course, and
1e ought not to be permitted to make the amendment.  Rule abso-
lute to amend without costs, the defendant’s rule being discharged.”

In personal actions, then, there is no defect in one plaintiff, as
survivor of his deceased co-plaintiff, who has died since judgwent,

roceeding to enforce that judgment by execution in the nam.es of
imself and of the deceased plaintiff; because there is a survivor-
ship in law of the rights of the deceased to the one who is living ;
and there is no one, in the language of the cases, “to take benefit
by or become chargeable to the execution of the judgment.”

It is argued, however, by Mr. Patterson, that that is not the fact
here, for 1t does not necessarily follow that the two original plain-
tiffs had such an interest as would accrue on the death of one to the
survivor; that they might have sucd under the statute as tenants

in common, or in sume ather capacity, character or interest, which

URNAL.

29

[

show a jomt title, which would therefore, on the death of one,
devolve entirely upon the survivor, and entitle him, according to
the above decisions, to exceution for the whole ; hecause it would
appear on the face of the record that no one else than himself was
to take benefit by or become chargenble to the execution of the
judgment, Butif joint tenants, instead of joining in the dewise,
proceeded each on w separate demise for the whole, as they micht,
this would rot entice each one to a recovery for the entirety, but
only to his own particufar share, and would amount to a severance
of the tenancy, which, appearing upon the record, would prevent
the survivor frem claiming the entirety or more than his own share
upon the decease of his co-tenant.—Doe dan Raper v, Longsdale, 12
Last. 39; Doe dem Marsack v, Read, 12 East, h7; Doe dem Brown
v. Judge, 11 East, 288 ; Doe dem Whayman v, Chaplin, 3 Taunt, 120;
Doce dem. Hillyer v. King, 6 Exch. 791; Doe dene }’rmlr v. Goungton,
1 A. & E. 750; which last case contains some of the above, and
many other authoritics bearing on the subject.

The conclusion to be drawn from my view of the law is, that the
joint claim by two under the act of 1831, and a juint recovery, is
cvidence of a joint estate and title in the two plaintitis so recover-
ing ; and that a separate right, title or interest, 1f it existed, should,
however the writ was framed, have been foand by the jury, and so
entered on the record, to show incontrovertibly, for the purposesof
execution, that the rights of the plaintiffs were several. In fact,in
the absence of such several recovery, I must take the recovery, for
the purposes of execution, to have been and to be a joint recovery,
and therefore a title which does survive, and to which no other
person can take benefit or become chargeable.

This disposes of the first objection, and, from the cases before
mentioned, it disposes also of the second.

The third question, 1 think, is determined by the fact that an
execution did in this case in fact issue, and was also returned and
filed within the year The sherifi’s rcturn, that none camd to
receive possession, does not, I think, raise the presumption, which

was iudividunl, and not joint; and that by the act of 1851, under | Want of an execution altogether raised in law, that the plaintiffs
which this action was begun, “ the names of all persons claiming ) had released the judgment. Nothing done upon a judzment might

the property arc to appear as plaintiffs, which may apply to sepa- |

well raise this presumption, but something done upon 1t cowld not

rate interests,” and that the question at the trinl should be (except | Taise such presumption contrary to the act done.

in certain cases), whether the statement in the writ of the title of

the claimants is true or false, and if true, then which of the)

claimants is entitled, and upon such finding, judgment may be

As to the fourth objection, I think, without determining the ab-.
stract right of how far the sheriff may proceed in executing a writ
of poseession, that he was justihed in removing Mrs. Walhamson,

signed and execution issue for the recovery of pussession and costs, the actunl occupaut of the premises; because she was in possession

as at present in the activn of cjectment, and the sud
having the same and no other cffect than at present.

All this shows rather that although pluintiffs may join person-
ally now (which in cfiect they did under the former law as fictitious )
lessors of the fictivus plaiatiff ), the recovery shall be to the same )
effect and in the same manner under the present law, according to |
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v right of her husband, who did daim tutle under Syivester
fcKenna, the defendant in this action, or those mn privity with
hims.  In such a case an activn for mesne pronts would, under the
old Iaw, have Leen maintainable awninst her.—Jdsoe v. W hitcomiie,
Bing. 46, Doc v. Hareey, s Bing. 259, Douv, Harlow, 12 A. & LL4v}
And lastly, that althvugh the plaintiff 's recovery is for the whole

the respective vights and interests of the clalmauts, as it would lot against the defendant, when in fact he prosved titie only to the
have been under the former law by the same persons stating joint | €ast half, and should have recovered for that only, the recovery
or several demises, according to the nature of their estates, sv itself is not regulnr., although ‘thc court will restran the plantatf
that if jeint tenants join now as plaintiffs, they shall recover the |98 motion from taking pussessivn of more than he actually proved

entirety ; and if tenants in cummon juin, they shall recover in
severalty, ag they could by proper demises under the onld law. ’

This 1 take to be the meaning of the statute, for the jury are to
say which of the claimants is entitled, and then judgment and exc. |
cution are to follow, as under the old law,  The case or Davy & !
Russell v. Cameron supports this view, )

Under the old law, tenants in common could not unite in a joint
demise. Their proper way was to state their interest in severalty,
althongh each one might state o demise for the entirety (2 Chit. on
Pler. 6th ed. 630). Joint tenants could lay a joint demise, but they
could also lay individual demises for the entirety. If tenants in
coinmon procecded each in the one action for their undivided shares,
the recovery of judgment would show on the face what portion
went to eachlessor; so that on the death of one, the surviver could
not have exccution for the share winch belonged to the deceased.
And if they proceeded in the one action by separate demises for
the entirety in each demise, they could only recover according to
the fact and nature of their title, and not for the entirety which
each claimed ; so that here again the recovery would, notwithstard-
ing the larger demand, shows what cach lessor was entitled to; so
that one, on the death of the other, could not claim the deceased’s
share.  So if joint tenants proceeded on a joint demise, as they
might, the recovery would follow the nature of the demmse, and !

title to if ke offers to exceed that limit, but in this case the plam.
tif has nut offered to do this, Lut has Limited his endorsation to
the sheriff to deliver the cast half ouly, and this is all which the
sheritt has delivered.
Upon the whole, I think, thercfure, the summons must be dis.
charged, with costs,
Summons discharyd, with costs,

Ix 1sE MATPER oF Greorrniy HawKINs,

HH1beas Corpus—~Common Law—Pmeer of yudye (o wssur—Con, Stat. U, €, cap 24
sec. St=Notapplicalie 1o plasnseffs agatnst wham drfendants i julyments
Jor cosls—Form of order of commtlal when made by gunvor judge of county court,

Held, 1. That at cotnmon law the judzes of tho Superior Cotirts of Cotnmon Law
for Cpper Canada base power to direct tho issuc ot writs of saleas corpus ad
suljicvndum In vacation, returnable either §n term or vacatioo.

2 'That 2 plaintiff apainst whom a defendant has recovered a judgment for costs
only in either of tho superlor courts of cownon law or & county court, I+ nut
liablo to b examitied or commiitted under sec. 41 of Con. Stat U C. cap. 24

Querre. must an vrder of committal made by a junior judgs of 3 county wourt,
under ave 41 of Con Stat U . cap 4. on the face of it show the death, Hluess,
unasoldublo abeenco ac absence on feavo of tho senior Judgo.

SemMe it uced not, fur tho maaim omansa presumuntur recle essa acta il be held

to apply.
N (Chambere September 14, 18:3)
The Sheriff of the united counties of York and Peel brought
up the body of Geoffrey Hawkins, under a writ of habeas corpous,



