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Held, 1. In the absence of evidence to rebut the PresuznPtiofl
that the second statement wis made under the operation of the
saine influence as the former one the trial judge erred ini receiv-
ing evidence of it, and the defendant, who had been con-
victed, was entitled to a new trial,

2. The burden of shewing that the influences under which
the first statement was made had been dispelled when the second
statenient was obtained rested upon the Çrown.

3. The prisoner's counsel whio waG present when the second
statenent ivas made could not assent to or waive anything to the
prisoner's prejiidice, and that in a case where the prisoner ber-
sielf could flot make a waiver or admnission such waiver or admis-
sion eould not be made throughi the agency of her counsel.

B~. G. Montroe, for prisoner. Drysdate, K.C., Attorney-Gen.
eral, for Crown.

Fiil, Caourt. 1 TH~1E KING V. BI.ANX. [Dec. 18, 1905.

lnito)xicating 1iqawr-ý-Offriicc agaimsl .lci--Formn of conviction-
Im-prisonieint iii dr/aidi ol'paijnncnt.

I)efendant wasg eotivictt'd before the Stipendiary Magistrate
'ov 'Sydney, for a first offtniv isaiinst tihe second part of the
Caimifa Tlinperaneo Act, jind it was ordercd that defendant in
tlefafflt of paymezzt of the fine andi costs in the conviction men-
l$iol 4hould be iniprisoned in the 00mmnon gaol of the county of
V1ape Blretoui for three imouths, uffless the sume in conviction
nentioned were sooner paid. The Cotirt being rnoved to quash
the <'onviction,

Jleld, dismissing the application with costs, that the case waa
con<1'111ded bý Tfie Queeni v, Horton, 31 N.S.R. 217; 3 Can, Or.
(ýi%. SI.

Per ftRAuAMN, E.J, (delivering the Judgnicnt of tha Cc -
That ease was a conviction under s. 501 of the Code and there
as here there was provided a peceunry penalty or a terni of in-
pt'isonnment. and it was held tha9t the terni of imprisonnient was
iiiposed by w.ay of punishtnent and not as s, tern of iinprison.
nient inflicted in 4efault of pamnent of the Penalty, aud recourse

ba t be miade to s. 872, for the terni of imprisonnient.

Maddin, in support of application. H. Ross, carntra.


