
RIGanT 0F A LANDLORD TO REIGAIN POSSESSION BY FORCE.

fO)r bi entry witbout regard to force. What
Cia! Raid about force, was therefore extra-j udi-

'2a;and whatever its weight, must, as there
'es110 forcible entry at ail, be referred to the

'utU for expulsion. The decision ainounts
t0 ereFore, s0 far as our inquiry is concerned,

olY to a rlictum, that, after a peaceable entry,th" landlord is liable in trespass for assault,
if hie 'ses actual though moderate force to re-

~YOethe tenant. Bat this would overrule
SV. Butclier, suipra. which, it rnay be

~~arked, was n ot adverted to in this case,

th0 r a legal possession, once regained, left
Oc bcupanît who persisted in remairnng, liable

to betreated as a mere trespasser..

theen,therefo re, the question next arose,
therou11 d was taken, that the entry was9not

erdPlete (intil possession was wbolly regained,
'trîd ence, that, if the landlord after a peace-
able Cntry used 1forc!e to expel, bis original en-

lbecame by relation forcible, and he was
Si 11 trespase for assault, although flot in

Reass, qu el- hi anomalous doctrine was
teorth in New ton v. Hariand, 1 Mi. & G. 644,

terendand only otiler English case which
rleited the landiord'à right to regain posses-

eion by force. The action was trespass for
'~lt Meey nd not trespass qu. el. The

,,()1Or had entered quietly on the determina-
e 0 o the tenant's right of possession, and

!a led hirn with inoderate force. 11e pleaded
rtii Possession, molliter man ug, on which

4eOn the above facts, Parke, B.,, directed a
'frdîCt for the defendant. A new trial was
eth1 1 d in the Common Pleas, Tindai, C. J.,
bking that the facts had not been fuliy

le" out, and expressing a doubt if the
th" o euld assert bis right with force. On
lec 'ond trial, Alderson, B., ruled that a
i g cOuld expel a tenant holding over, if he

ue no0 unnecessary violence," and a second
Case 'v as found for the defendant. On the

tZegai11 coming before the Court of Corn-
îwPeS Tindal, C. J., beld that there were
thes~Ctions involved; first upon the right of
pecfOr to expel, after acquiriug by entry

1pi QPossession ; upon which he gave no
dtilrand wvhich in fact bad already been

~jtce b'y Taylor v. Cole andl Butcher v.
of the , Supra; and second o n the character
Otttrv Possession acquired by the lessor by an

hiYWith force to the person of the tenant,
h8h co nsidered this to be. Such apos.

b'Si'Of h0 held to be unlawful, because gained
a. criminal act. Erskine and Bosanquet,

tate landiord It was admitted, however,
if th tenant odcould, after a peaceable entry,

trla;, .remained in possession, nitn

rforc1ie ethe latter; and also that, ee
tresa f'lill entry, the tenant could flot have

titi g c againt the landlord, for want

1 Sldn tO be treated as a trespasser after tbe
trd' 5. entry could be reconciled with the

forcennitY claine d for hiru froîn expulsion with
pas uch as might be appiied to any tres-5r, Was flot explained. Coltnian, J., dis-

sented, holding that tbe right of the lessor to
re-enter, even if force was used, was well es-
tabli-shed by the cases cited siipra, and that
having by bis entry revested himseif with a
legal Possession, bis tenant at sufferance be-
caine a trespasser, and was liable to expulsion
like any " more wrong-dtîer."

This case, it will be seen, gives no counte-
fiance to an action of trespass qu. cl. This
was expressly declared by Erskine, J. u1bi
supra. In so far as Lord Lyndhurst's dictum
in ffillary v. G'ay bas been regarded as sup-
porting sucb an action, it is bere directly re-
pudiated. But the doctrine maintained is, that
force to tbe person of the tenant in possession
is not justified by entry under title, because hy
relation such an entry is affected by tbe vio-
lence wbich followed it, and is illegal and void.
,And yet after such entry the tenant bas not
rightful possession enougb to sue bis lessor in
trespass; qu. el., for bis entry, altbougb ho
could bave maintained that action against a
stranger. The lessor's entry is, therefore, at
once uniawful and yet not actionable, an injury
to tbe tenant for~ whicb ho nevertbeless cannot
sue. llow it can be at the saine tirne unlawful
and justifiable is flot atteinipted to be explained.

Nor does this anomalous doctrine derive
more weight of autbority from this case. The
opinions tf the three judges who decided it are
quite balanced hy the judgments of the dis-
sonting judge, and of Barons Parke and AIder-
son. For the rulings of these latter judges at
Nisi Prius in this case were flot basty enunci-
tions, abandoned when con troverted by a bigb-
er court. by were reasserted by tbem, with
distinct empbasis, in the next case whicb arose
-larvey v. Brydges, 14 M. & W. 437-Parke,
B3., laying down the law in the broadest man-
Der in theèse words: " Where a breach of the
peaco bas been conirittcd by a freeholder,
who, in order to get possession of his land,
assaults a person wrongfully holding posses-
sion of it against bis wiil, altbougb the froe-
bolder rnay he responsible to tbe public in the
shape of an indictment for a forcible entry, ho
is not hiable to the otber party. I cannot see
bow it is possible to doubt, that it is a perfectly
good justification, that the plaintiff was in pos-
session of the land against the will of the de-
fondant, wbo was owner, and entered upon it
accordingly, even though in s0 doing a broach
of the peace was conanîitted." Aldorson, B.,
added, it nav a freeholder lawfully enter on
bis own pretiises with any degree of force ? I
have stili the misfortune to rotain the same
opinlion that I expressed in Newton v. Har-
land."' A plea of' iiberum tenementum was
accordingly held a good answer both to tres-
pass qu. cl., and for expulsion also. The
amount of force did not appear; but even if
there were no actual force, and these state-
monts, of law went beyond the facts of the case
before the court, thoy must now be cansidored
conclusive, as the language of Parko, B., bas
been adopted in ternis as a controiling author-
ity in a late and paraliel, case where actual
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