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Ricar or A Laxprorp 10 REGAIN Possession By Force.

for i
w;sms_entry without regard to force. What
cia]. 2 about force, was therefore extra-judi-
Wag and whatever its weight, must, as there
> 1O forgible entry at all, be referred to the
there, for expulsion. The decision amounts
only tore, so far as our inquiry is concerned,
the | 08 dictum, that, after a peaceable entry,
if e“ndlord is liable in trespass for assault,
mOVe”Ses actual though moderate force to re-
Buggy the tenant. But this would overrule
’emarl:r v. Butcher, supra, which, it may be
Wher, ed, was not adverted to in this case,
the 09 2 legal possession, once regained, left
to beccllpant who persisted in remaining, liable
treated as a mere trespasser. |

€n, therefore, the question next arose,
mg""und was taken, that the entry was ot
anq Plete until possession was wholly regained,
ab)., €nce, that, if the landlord after a peace-
try CNtry used forcs to expel, his original en-
]iah]e*’;cﬂme by relation forcible, and he was
treg In trespass for assault, although not in
Bet F”SS qu. cl.  This anomalous doctrine was
th :“h in Newton v. Harland, 1 M. & G. 644,
estr?%nd and only other English case which
8igy ‘cred the landiord’s right to regain posses-
L5 y force. The action was trespass for
lesgo t merely, and not trespass qu. ¢. The
ion " had entered quietly on the determina-
expe‘?f tl{e tenant’s right of possession, and
lay ed him with moderate force. He pleaded
isg : Possession, molliter manus, on which
Yer, dic(zn the above facts, Parke, B., directed a
At for the defendant. A new trial was
thing; In the Common Pleas, Tindal, C. J.,
b”‘)u Ng that the facts had not been fully
les%g"" out, and expressing a doubt if the
the l“could assert his right with force. On
ley, Second trial, Alderson, B., ruled that a
g ' could expel a tenant holding over, if he
Yerdjo 10 unnecessary violence,” and a second
Cage o vas found for the defendant. On the
gy, l’;igam coming before the Court of Com-
t a8, Tindal, C. J., hcld that there were
the ﬂ‘f“StIOns involved ; first upon the right of
peac:‘?sl()l‘ to expel, after acquiring by entry
°piniou possession ; upon which he gave no
deciqeg‘ and which in fact had already been
By, by Taylor v. Cole and Butcher .
of lheer' supra ; and second on the character
entry vl:")SSession acquired by the lessor by an
Which ith force to the person of the tenant,
Ses5ion g considered this to be. Such a pos-
by o . fie held to be unlawful, because gained
JJ_‘ c(:"m'nal act. Erskine and Bosanquet,
they thericurred. It was admitted, however,
If {he N andlord could, after a peaceable entry,
treg asin“"t: remained in possession, maintain
o ﬂ;s:\lnst the latter ; and also that, even

" MSCI ble entry, the tenant could not havé
OF tiy)e, 2 cl. against the landlord, for want

tenan, to P. 667. How this liability of the
iz T

Unit

be treated as a trespasser after the
S entry could be reconciled with the
foreg, s‘]} claimed for him from expulsion with
Pasgep ch as might be applied to any tres-
» Was not explained, Coltman, J., dis-

_mere weight of authority from this case.

sented, holding that the right of the lessor to
re-enter, even if force was used, was well es-
tablished by the cases cited swpra, and that
having by his entry revested himself with a
legal possession, bis tenant at sufferance be-
came & trespasser, and was liable to expulsion
like any ‘“mere wrong-doer.”

This case, it will be seen, gives no counte-
nance to an action of trespass gu. ¢l. This
was expressly declared by Erskine, J. ubi
supra. In sofar as Lord Lyndhurst's dictum
in H'tllary v. Gay has been regarded as sup-
porting such an action, it is here directly re-
pudiated. But the doctrine maintained is, that
force to the person of the tenant in possession
is not justified by entry under title, because by
relation such an entry is affected by the vio-
lence which followed it, and is illegal and void.
And yet after such entry the tenant has not
rightful possession enough to sue his lessor in
trespass qu. cl., for his entry, although he
could have maintained that action against a
stranger. The lessor’s entry is, therefore, at
once unlawful and yet not actionable, an injury
to the tenant for which he nevertheless cannot
sue.  How it can be at the same time unlawful
and justifiable is not attempted to be explained.

Nor does this anomalous doctrine derive
The
opinions of the three judges who decided it are
quite balanced by the judgments of the dis-
senting judge, and of Barons Parke and Alder-
son. For the rulings of these latter judges at
Nisi Prius in this case were not hasty enunci-
tions, abandoned when controverted by a high-
er court, by were reasserted by them, with
distinet emphasis, in the next case which arose
—Hurvey v. Brydges, 14 M. & W. 437-—Parke,

. B., laying down the law in the broadest man-

ner in these words: * Where a breach of the
peace has been committed by a freeholder,
who, in order to get possession of his land,
a:esaults a person wrongfully holding posses-
sion of it against his will, although the free-
holder may be responsible to the public in the
shape of an indictment for a forcible entry, he
is not liable to the other party. I cannot see
how it is possible to doubt, thatit isa perfectly
good justification, that the plaintiff wasin pos-
session of the land against the will of the de-
fendant, who was owner, and entered upon it
accordingly, even though in so doing a breach
of the peace was committed.” Alderson, B,
added, “may g freeholder lawfully enter on
his own premises with any degree of force? I
have still the misfortune to retain the same
opinion that I expressed in Newton v. Har-
land.” A plea of liberum tenementum was
accordingly held a good answer both to tres-
pass qu. ¢l., and for expulsion also. The
amount of force did not appear; but even if
there were no actual force, and these state-
ments of law went beyond the facts of th‘e case
before the court, they must now be cansidered
conclusive, as the language of Parke, B., has
been adopted in terms as a controlling author-
ity in a late and parallel case where actual



