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FIRSI DIlVISION COURT-NORTHUM-
liElLAND ANI) D)URHAM.

BURK V. BRITIAIN.

1)j'visioit C-ouért- Powcer of Juld«' to make ordier
stokn4 (11 de/1';ce bejore trial1.

This was an action hrought for money lent by the
plaintiff to the defendant. The tlefeii<ant in proper
time fiied a notice of <lefence. The' pintiff appiied
for an ordler sini1iar to tliat l)r(vided for by Rtule So,
0. J. A.

Lic/Jd, tha! by clauise 244 Of the D)ivision (ourt Act,
the Jodge bas po(wer, %viien the plaintiff satistius the
Court of his helief in the jostice of bis dlaimi, anîd the'
defendant is onalile to ,.ti"sfy the' Court of the' Ierits
of his dlefence, 1<> make ani Or(ir stnikîng ooit the de-
fence, andl ciiiîeweriiig the plaintiff to sign jifflgnnt
withouîl a formnai trial of the' action.

L[Cobourg, I)cC. 30, 1882. -- CLARK, CO. J.
This was an action for mnoney lent by the plain-

tiff to the defenclant, and wvas coinnmenccd by a
speciai surninons. 'l'le defendant in proper t1ime
filed a notice of tiefence, and the case, in the ordin-
ary course, stood for hearing at the next siuting of
the court. An application wvas made by the
plaintiff sinuilar to that provided for by Rule 8o
of the O)ntario jutdicature Act, and upon inateri-
ai which tbe learned J udge, if he had feit lie baci
the' poiyer to niake the ortier askcd for, con-
sidereti stîfficient to throwv upon the tiefendant
the ontis <of satisfying, lim that bis defence
otîght to be ftîrther inquired into.

TFhe coonsel for the defendlant contendtd that
the Judge hiad no autrîlority to grant the order.
No other cause 'vas sbewn.

CLARK, 'Co. J. -- Und(er the circunistan<-es oif
this case, 1 Cannot escape tht' resl)onsihility ef
decicbng whether the existîng lawx emphoxvers 133e
to order iimniiediate jtîdgmnent against a tiefen-
dant, thougbi, accoî-ding to the statote, and ruies
relating especially to D)ivision Courts, hie bas
donc ail that is prescribed as sufficient to entitie
himn to lie becard at a formiai triai of the rigl3ts of
the parties, before judgnient is given against
h imn.

TFhe spirit of the legislation on such subjects,
has been for inany yeacs past in the direction of
s'veeping axvay dliatory defences, su that credi-
tors nny olitain as (luickiy as possible judgmient
and execution for dlts really dute.

For a long period the' practice in Division
Courts (except xvhere confessioni was voluntarily
given) did not permait aî3y judgrient to lie enter-

ed up against a defendant before the'd<
pointed for bearing, though lie bid i, defhiCe
and tîrged none. Every tînsettled case in10 ic
tht' defendant liad been served Nvitb procC5 5s
called in Couîrt, anti it Nvas oniy Nvb3ti the defe'l
dant failed to appear on a triai tbat t'vtli '11
clefende(d case could lie clisposed oif. 'Fhe ~1
reasonaleless of cls elay ldto a1 statLt01ý

anendinent of the practice abuta fourItel )ere

ago, since wvhicl tiîne judginents nia11 it ent
as a mi-atter of course by te clerk (%ihClth

defendant onlits, wîtluiin a specified per<) ' i
serVice, to gîxe 130 ýe <of a dfn). SinIce ti'
arnen(in3ient tliere lus bee3 no practice (lcsl
cstabii.sbed for D ivision Coturts, eitîer rYsa
ttîtes or îiy rules fr-aineti by the Buard of (:oUfty
jtitges or otherwise, ly xliich anly Ilt

is given for dispusing of a formiai dcfcllce
once put in, otberxvîse than at tht' tiliet apP0

't
e(t for a triai ut thte merits of tht' case. Wo

'l'ie legislature lias fr-on (uine to tilPe a"c Z1bYiedged the injulstice Of J)CIermittiî3lg tIelitui-f
inaking a si3aifl defence(ý, to delay their cre>î
ini recovering the' aliou-nt dtue.

One step in3 ti3at direction3, WaIs pCermlittflb
plintiff to examilne a defendant under outild
if bi's ariswers tlisciosed sticl futcts s t
binil to ha-ve no defence, then, oînaîilctO dthe' Court, the' defence ilighit 13e st rock ()it, '1
prcedings had as if none, lind< lice- r* -, %ýd'[hliis depa'tuore fr-omn the'J'\(t,îr<it
nlot, I n nîly opinion, a ilat ter of dIcta il ,i t i1 \'()a prin-i pie, niiniuy, tli.t a formai detei3ce ui 1not to lit alloxved (o hinder a liaintiff, if lci,<
Show, l)tf<ire the ti me of a h(tlî lc ii
ther e xvas n13(cral dtne

''lut prii3cili, liuwever, stili lc,ýft xvitbtl
plaumîtiff the' resîîoîsihil ity of procurn g nds1" >

mg to the' Court sucli evidence concernuiig1
fa<'ts as wv<itld ('Xliost' tht' fal;o'y of the' defce.

'The Ontario j udicature' Act lias gone en
further- anti lias, i11 RUle 80, estallslied wIi .i
conceive to l)ýioii,-n rii3ciplelin tiCC,<l
nine(ly, that, in a certain3 class o<f Ci1Sss atlaftt'r particulars.guven in3 a sp)ecuiRdu i3î. ;. cîî
1îlainti'f, M1 bis effor't to -et j udginent, uotNVthstanding' a foîi al defence, nceed ilot e'ii(it fiît
tIPili \vl3i(1 ;mny opinmion Imnay lie 10r133('d c(II
cerintg the' va1iditý oif tht' defeî3'e ;uiet'e
simc\' to th3e Court îîutling more than the' 5'tl'
ccritv of lis oxn lelief in3 is own cîtS, -fte

wl3ich tht' (ltfeidat lias tu co(iiiîe tht' CO<Irt
that lie otigl3t t0 be allowed to tief<'iit, or jtidg
mnîît gues ag;tiIst hHn.

slty for a prom3pt collection <of the deh)ts i l<>
practice of the' Stîperior Courts to that endd~~
of itseif autiioruze i3i(' M1 or-dering a jtîdgillilt to
be 10w, t'!tere(l against tht' defenduint ini the' cilsel
1 have to say xvhether there is any sufficieflt
grouind for mny doing so.


