1883

74 CANADA LAW JOURNAL. [Pie'f‘is'//
e — ,“‘)M"*_v__ T T T I I T T e I e e —' ct
Div. Ct.] Burk v. Brirain, [Dl"/
e e i
FIRST DIVISION COURT—NORTHUM- | ed up against a defendant before the 3(;:6"66
BERLAND AND DURHAM. pointed for hearing, though he had no hiCh

BURK v. BRITTAIN.

Division Court— Power of Judge to make order
striking out defence before trial.

This was an action brought for money lent by the
plaintiff to the defendant.  The defendant in  proper
time filed a notice of defence. The plaintiff applied
for an order similiar to that provided for by Rule 8o,
O.]. Al

Leld, that by clause 244 of the Division Court Act,
the Judge has power, when the plaintiff satisfics the
Court of his belicf in the justice of his claim
defendant is unable to satisfy the Court of the merits
of his defence, to make an order striking out the de-
fence, and empowering (he pl

yand the

aintiff to sign judgment
without a formal trial of the action,.
[Cobourg, Dee. 30, 1882.—CrLaARK, Co. J.

This was an action for money lent by the plain-
tiff to the defendant, and was commenced by a
special summons. The defendant in proper time
filed a notice of defence,and the case,in the ordin-
ary course, stood for hearing at the next sitting of
the court. An application was made by the
plaintiff, similar to that provided for by Rule 8o
of the Ontario Judicature Act, and upon materi-
al which the learned Judge, if he had felt he had
the pogver to make the order asked for, con-
sidered sufficient to throw upon the defendant
the onus of satisfying him that his defence
ought to be further inquired into.

The counscl for the defendant contended that
the Judge had no authority to grant the order.
No other causc was shewn,

Crark, Co. J.-—Under the circumstances of
this case, I cannot escape the responsibility of
deciding whether the existing law empowers me
to order immediate judgment against a defen-
dant, though, according to the statutes and rules
relating especially to Division Courts, he has
done all that is prescribed as sufficient to entitle
him to be heard at a formal trial of the rights of

the parties, hefore judgment is given

against
him.

The spirit of the legislation on such subjects,
has been for many yeacs p

ast in the direction of
sweeping

away dilatory defences, so that credi-
tors may obtain as quickly as
and cxecution for debts re

For a long

as possible judgment
ally due.

period the practice 1 Division
Courts (except where confession was voluntarily
given)did not permit any judgment to be enter-

e in W
and urged none. Every unscttled case mss W
the defendant had been served with p,-()ccd fer”
called in Court, and it was only when the

o
dant failed to appear on a trial that even z;; o
defended case could be disposed of. r atory
reasonableness of this delay led to a stat eal?
amendment of the practice about fourtcen )(el’"'
ago, since which time judgments may be €0
as a matter of course by the clerk (“_'hcn'l
defendant omits, within a specified pcl'f"(l ‘t is
service, to give no'ice of a defence). .SmCC"a“y
amendment there has been no practice CSPCUS .
established for Division Courts, cither b?’ e
tutes or by rules framed by the Board of €0 bl
Judges or otherwise, by which any m“ftn
is given for disposing of a formal de (e)i
once put in, otherwise than at the time app
ed for a trial of the merits of the case. X
The legislature has from time to time ack!
ledged the injustice of permitting (-lewrlSi,t
making a sham defence, to delay their cre¢
in recovering the amount due. - ing 3
Onc step m that direction, was permitt! . d
plaintiff to examine a defendant under mlth’,wed
if his answers disclosed such facts as shewl,
him to have no defence, then, on application 4
the Court, the defence might be struck out, @
proceedings had as if none had heen misgd, .
This departure from the previous practice ;
not, in my opinion, a matter of detail; it invo ‘f
a principle, namely, that a formal defence UU%J
not to be allowed to hinder a plaintiff; if he o
show, before the time of a regular hearing,
there was no real defence. ——
That principle, however, still left with ¥
plaintiff the responsibility of procuring and 51:(1119
ing to the Court such evidence concerning e
facts as would expose the fallacy of the (lcfcl_‘
The Ontario Judicature Act has gone one bt
further and has, in Rule 8o, established Wl‘“.c .y
conceive to be another new principle in przl(tllnd
namely, that, in a certain class of cases, atlle
after particulars given in a specified n‘lzmm‘l“',th,
plaintiff, in his effort 1o get judgment, notw ICS
standing a formal defence, need not clicit fa i
upon which any opinion may be formed C?c
cerning the validity of the defence ; he “".n,
shew to the Court nothing more than the s
cerity of his own Dbelief in his own case, d @
which the defendant has to convince the C"u,,
that he ought to be allowed to defend, or Jl‘db
ment goes against him, »
Bearing in mind that neither the public neC?16
sity for a prompt collection of the debts, nor t
practice of the Superior Courts to that end, €&
of itself authorize me in ordering a judgment p
be now entered against the defendant in the C?‘Sn’
Lhave to say whether there is any sufficié
ground for my doing so.
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