
102 CANADA LAW JOURNAL.

ie section 146, whieh enacts that Prinfe Edward Island, British
Columbia, Rupert s Land, and the North West Territories inay
be admitted into the Union upon terme and subject te, the pro-
visions ef 1867 (Can.) eh. 3 and that the provisions of any
Order ini Council In that behaif shall have effect as if they had
beetn enacted by the Parliament of Great Britain, Tfnder this
section, 33 C. was admittcd in 1871, a.nd P.E.I. in 1873, the
Orclers in Council in caph case providing for the continvance, of
the existing Courts with th-ir thon. jurisdiction whieh in both.
cases as has been scen, included divorce.

At this point the qu.-stion natitrally arises of where the
power lies to anicnd the B.N.A. Act. There eai bie nu doubt
that the poNvers of the Canadian Parliamexit ivithin the Act aru
pleiiaiy-i.e., complote and full-and as long as it keeps within
the Act, Parliament eau legisiate as it secs fit. For exainple,
it cau say on what grounds if at all divorce shall be granted.
But it could not deprive itself of all legisiatîve juirisdietion over
divorce and hand it over to th~e Provincial Legisiatures; such
action wvould ainount to an aniendinent of the Act, and this can
lbe done only by the Irnporial Parliament. (Citi»ens InsLrance
CJo. v. Parsons (1881), 7 App. Cas. 96.) It je obvious that for
Parliatrent to give to a Court-Provincial or Dominion-juris-
diction to try divorce cases amounta te' no such amendment, the
legisiative control would remain in the proper place.

The Maritime Provinces and British Columbia have had
Courts cxercising jurisdiction over divorce for xnany years; the
thrce prairie Provinces have discovered only very recently that
they toc have this juriédiction. Until 1917, the practice in
these Provinces ivas to apply for divorce te the Senate. Walker
v. Walker was an, application brought in the Court of King's
l3ench of Manitoba (See (1918), 28 Man. L.R. 495 at p. 496) for
a divorce on the grounds of impotency. The case came up for
trial beforo Gait J., who found that tho grcunds on whieh the
,application was founded were sufficient if the Court had jur-
isdiction. As the case was the first cf its kind t,) corne before a
Court of the Provincer it was dismissed - se, that it niight
bic more f ully argued by a higlier Court. An appeal wus made
to the Court of Appeal for Ma.nitoba (1918, 39 -D.. 731, 28
Man. L.1Z 495); the Attorney General o! the Province wus re-
prcsented, and a Icadiug Ning's Counsel wus asked te appear
as thoughi for the defendant, who Up te this stage had not ap-
peared. The appeal wus heard i 193.8, and allowed, the opmn-


