
88-Vl. 'I.J LOCAL COURTS' & MUNICIPAL GAZETTE. [ue 80

plea of title, was declared in -fcrriam v. Willi8,
10 Allen, 118, and thc ri-ght to expel with
neccssary force affirmed in Pratt v. Farrar,
lb. 519, 521, and decided in lforrill v. De la
Giranj,. 99 Mass. 883. Clearly, therefore, Do
civil action is maintainable in Massachusetts
by inference from the gencral prohibition of
the statute.

It will have been apparent fromn the cases
cited in this discussion and the principle upon
wbich they have gone, that no such distinction
exists as h s sometimes been intimated, re-
stricting the right to expel to cases where the
cntry has been peaceable. No such distinction
bas ever been decided to obtain, but the doubt
bas arisen from the language of the courts;
as, for instance, in 21[ugJbrd v. Richardonr,
supra, whcre it is saîd, " the landiord being
in peaceable possession bad the right to use
force," &c., whence the inférence has been
suggestcd that sucb peaceable possession was
a condition precedent to the right to expel-
But it has been clearly establisbed fromn the
cases, that the possession gained by force iS
as legal as if gained peaceably and equally
efficient to revest title, the criruinal liability in
no way affecting the efficacy of the entry
civilly.

A doubt niight also arise from a hasty per-
usai even of some of the cases wbich authorise
a forcible repossession by the lessor, fromn the
terms cmployed by the courts to We'seribe the
arnount of force permis§ible. rUlus in Tfinter
v. îStevens, 9 Allen, 526, 580, it is said tbat a
tenant at sufl'erance may be ejected "iby force
if reasonable and without a breach of the
pence, and not disproportionatc to the exigen-
cy." But auj' force applicd to a person aga, nst
his will is an assnult and a breach of the peace.
The exception intended is merely excessive
force. The language of Parkc, B, above
cited, is clearer, and admits of no sud'
arnbiguity. See Hlarvey v. Brydges, ante.

If excessive force is used, the landiord iS
hiable for such excess, but only in an action
Of trespass for assault. Such excess, wbcthcr
occurring in the entry or subsequent expul-
sion, does not affect the legality of that entry
or of tbe possession tbereby acquired, but
mrely fails to reccive fromi that possession
the protection wbich a proper use of force
would bave had. Thus, in Sampson v. Ilenry,
11 Pick. 379 ; 13 Pick. 36, the landlord though
liable for the excess of force iii trespass for
*assault, was uot liable in trespass qit. ci.. It
has been intiniated that by such cxcess of
force the landiord becoines a trespasser ab
jnitio, as bis authority to enter is one given
-1by law " within the distinction taken in the
Six Carpeniters&' C'ase, 8 Co. 146 a; WhAitney
v. Sqceet, 2 Fost. 10. But this seems to be a
mis-applrehension. Even if the authority of
the lessor to enter, arising from the contract
of demise by the expiry of the tenant's title in
accordance with its nature or its ternis, could
flot be rcgardcd as given by "6&the party"Y
rather than by "the hiiw," stil "the abuse

« of the authority of law which mak-es a tres-

passer abs i-nitio is the abuse of some special
and partîcular authority given by law, and
bas no reference to the general rules which
make ail nets legal, which the lawr does not
forbid :" Page v. -Esty, 15 Gray, 198. It was
accordingly held lu this case that the right of
the owner to expel, flowiug from title, was not.
such a special andi particular authority, and
that the owner was liable only for excess of
force. A siw~ilar rule was applied in Johinson
v. Hannakan, 1 Strob. 31 û, and the doctrine
of trespass abs initio was limiteti to cases
whîcre the act without a license would be a
trespass, such as the right to distrain, and did
flot apply wherc the entry was under title.

But while it is clearly the English law, andi
the undoubtedly prcp'onderating opinion' in
tbe Aincrican courts, that no civil action lies
against a landiord for regaining with force the
dcmised premises, unless there is excess of
force, andi then only for such excess; yet in
regard to the statutory process for restitution,1we appreheud that in America the prevailing
rule is the reverse, andi that by this proceeding
the landlord rnay be conipelled to give up a
possession obtaincti by violent means. Ini
Eugland, restitution was aiways the fruit of a
crîminal. process, it being awarded oui y wbere
the party forcibly entering bad been convicteti,
or at least an indictment bad been found, or
wbere the force bad been found on inquisition
before a justice of the peac,-an officer of,
purely criîuinal jurisdiction. Sec Dalton's
Justice, c. 44,* lu no case, moreover, was
restitution made, except to a freeholder under
the Stat. 8 lien. VI., or to a tenflnt for years
under the Stat. 21 Jac. 1. Under these stat-
utes, wherc a Writ of restitution was sou ght
it was requisite for the titie of the plaintiff to
be truly set out, and mere possession made a
pvrima facie title, only if flot traversed ; Rex.
v. Wilson, 8 T. R. 357, 360 ; 2 Chit. Crirn.
Law, 1136. But in the JUitedi States almost
uýnîversally restitution is given on a sumrnary
civil process. »rc do flot propose here to give
lui detail the various cnactmnents by which thîs
is coiiferred, but it rnay be said generally with
substarîtiai. accuracy that a bare p caceabie
possession without titie suflices for its main-
tenance. Taylor, Land. & Ten. (5th cd.) sec.
789, n. 5. This is especially truc of the
Western States, wherc this statute was re-
garded as the means to prevent cntirely the
use of force lu the assertion of title, an cvii
mainly to be appreliended in a ncw cotintry;
andi if for-ce was used, restitution was awarded
irrespective of title, the intention beingr to
compeltitle in aIl cases to be scttled by Cdue
process of law : _1Ni»g v. St. Louis 0(18 Liglit

'Restitution is inadle hy the, justice, or lie may certifYthe fandinig before hinm as a 1Piesenltuienlt or indlictmnt tathe King's Bench, as the highest erlininal court. iu 3Biackst. Con. 179, it is saidl that restitution is inadie forthe 'civil injury,' andl a fine for the 'erjîniinai injury.
This mereiy refera to the persan who is to receive thepenalty iînposedl, but 'lues flot inake the proceeding iu anYway civil any more than the lodietnient aîgainst coinilàcarriers for negligence aungdeathi, l ut'dex the Massa-chuscits statitte, becauise the fine goes to the rspresenitaý
tives of nle deceased."
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