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where the sand was being taken, the wall of the pit rose to a c,
siderable height, 30 or 40 feet. Sand had been loogened frQnl
Wall by Gaby and was ling on the iioor of the pit ready to b.
moved. While the plaintiff was placing it in1 bis wagon, a lump
clay or frozen sand, "the size of his head," fell from the bank a
struck his leg, breaking it.

This action was brought against both Stothers and Gaby, 1
plaintiff alleging that the pit wa2 in an unsafe and dangerous C(
dition, whieh hie (the plaintiff) was ignorant, and that the def(
daxits knew or ought to have known of the danger and onghit
have taken steps to guard the plaintiff or warn him.

The jury founid that the defendant Stothers was negligent
"failing to see that the pit was not kept in safe condition," a,
that the defendant Gahy was negligent in " failing to, remove t
projections of clay." This question was also put: " Was there a:
.special danger at the sand bank known to the defendants or eitb
of thein which was not equaily known to the plaintiff-if so, wh
was it P" And they answered, " Yea, by knowing the pit bes8t.»l

lYpon these llndings judgment was entéred against both d
fendants for $800, the damiages assessed.

The appeal was heard by MEREDITH, C.J.C.I'., TEETZEL RI
MIDDL ETON, JJ.

R. S. Robertson, for the defendants.
CJ. Millar, for the plaintiff.

Thie judgiinent of the Court was delivered by M)IDDIzi:o>Ný,
(after settiug out flue facts as above) : --- Jhere is no reason givE
for the falling of the lump of elay or sand other than the sugge,
tion that, the day hiaving, been warm, and damp, the bank mei
have thawed sufflciently to loosen it.

The plaintiff knew the pit weJl; hie had drawn sand £rom
two or three years, on an average twice a day. Ile knew well th
danger of sand f alling fromn the ban#<. IRe did not think the pi
was dangerous when lie went in, aind knew that the fali of rani
or dlay might halppen in any sand pit at this time of the yeai
and that the onlyv precaution lie could suggest; L.e.. havinog thi
banlç more sloping, hiad riot been adopted. The pit was then in it
usual condit ion, and, although hie "thought it was kind of danger
oua-looinDg ail the time," lie aiso "thouglit it was the saine aq i
was other times, apd took the samne chances." There is nothinj


