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4& "any and wvhat alteration is desirablo in such
laws, or anfl of thein." Thais included the
question of tho abolition or maintenance of
capital punisinent, accorcling to ivIit, the
coinimissioners mnighit, upon the ovidenco to bo
received, conclude to bo the offeet of that
punishiuierit in protecting socicty, as it is con-
stituted in the United Kingdoxn, froin the
crimes for which death is here inflicteci. If
differences, of opinion have provented the coin-
missionors fromn agreing to any report on this
subjoct, soparato reports even, would have
buim botter -than this, attempt to veil the iim-
practicabiiity or inefficiency of the commission
as a body, by treating as abstract that whicli
is realiy oîf vital practical moment.

Rcgarding the ontirc investigation whicb it
w-as thas the duty of the commissionors to
makie, the report is confined to that lmsîf whichi
refors to the provisions of the existing laws.
Ilore, again, the report, ini a perfunctory aman-
ner, is thrown off' in a singlo paragraph of a
fow linos, tclling the public Lhant the crimes

iaow punishable Nwithi death in the United
Kingdotn are treason and murdor." Was it
required that distinguished nobleinen, meim-
bers of Parliament and !awyors shoul bo
nomninatcd under thc Quoon's band to declare
what iiighit be learot from any l)asser-by ?
"Wo say Ipracticailly," continues the report,
"hecause in Scotland thero romain many other

offences which ari, stili, in point of lawr, Ihab!e
to, bc so punislied." And tho coanmissionors
"strongiy, rocoinmend" that "lail sucli obso-

lote laws"ý ho ropealod. Lt is teo iiucli wvo
are sorry to say, the practice of comimissionors
w-ho slîirk tho hurdon of the question roally
proposod te thom, to make a showv of strongthi
in a vigor)lous picce of advico to abolislî sonie
thing; wliich lins already abolishod itsclf. TIhe
eurmotn.,, howveor, ivili have the advantage of
being abale to sec those relies of* Scotch criiani-
na! lav iii an appeaidix.

Hlaving forborne to enter into tho "labstract
question" by reason of the differencos of
opinion, and'imnpartod the valuaiblo and recon-
dito knoioIdge about the ptnnishmnt,1 of
treason and murder, the report suggosts tho
altorat ion whichi iL docms dosirablo in addition
to tho ropeal of the obscete Scotch lawv. As
to treason, the Treason Folony Act, (i1 & 12

~Vict c. ]2), without abrogating the ancient
law,* introducod one more morci ful. The max-

Januin puinishmient undor that lawv is penal
servitude for life, ivhicii sccmis to the commis-
sioners sufficiontly severe in cases of construe-
tivo treason, unaccompaniod by ovort nets, of
rebellioni, assassination or other violence. For
treason of the last charactor, tiiey are of
opinion tIant the extreme penalty mnust romain.

The conmissioners, thon arrive at the con-
sideration of the crime of murder and its
punishment. In ordertLuget rid ofthe severity
of the law oxisting for theelegal imputation of
malice-or, a-, iL is commonly caiied, construc-
tive malice-as distinguislied from wvhat tho
comanissionors terni "express," but which

wvould bo botter Leraamed m ~t:i"nailice, t ho
report proposes to foiiow the exanapie of' t lie
United Statcs,* anmd dividc the criai ol uf aîr'ù a
into two degrees. Tiais pflan of cl;a'sif-iaig
naurder they think imetter t1han an alteai"mvaîf(
tho dof'mnition itsolf ot amurder, nianeiv. nii', w--
fü1113 kiiling with mailice afortliotigla. '1'im
plan involves, tbey argue, no distrarbance of
the prosont distinction betwoen nitnraiea :and
manslaughter, anmd aloos not munke it mîect sr
Lo reanodol the statutos reintincr (o attcaaa;pt to
anurdor, nor interfère wvith Lhe Extraidi tion
Acts, wvith regardl to that crime. Thea rep>ort
thoreforo recoanondii(s:

I1. Vhnt Lime punisiament of deatla he vo-
tained for ail nmnrders (iîihrately eoiiinmitted
ivithi express malice aforetliought, :ehiiaimlice
to bo found as a tact by the j ury.

" 9. I*lit the piiînislimanont of aleatm ho ilso
retained !'.r all maurders conmmiitted in, or %% ith,
a viowv te, the perpotration or escapo aller tho
porpetration, or attenipt at perpotration, of
any of tho following folonies :-nurd(er, arsen,
rapo, burgaary, robbery, or piracy.

Il3. That for ail otiior cases of murder the
punishmiient ho î)onad servitude for lite, or tfor
any period not loss tian sovon yoars, zat the
discrotion of the Court."

In thiis nianner the comimissioners soek Lo
make a iogal separation betivoen nmuirder wvith
acttial malice, andl inrîer witm constructive
umalico ; loaving hotu iegaily naurlder as dis-
tinguislmed fromîm imîansaughter, or Iiilling %vithi-
out mialice aforotiiouglît. "IL is ostatblisicîl,"
reînarks the *report, Ilthat no provocation by
words. looks, or gosturos, liovevor colitellap-
tuons andl insulting, nor hy any (resî>ass
moiroiv against lands or goods, is stifficient to
froe tie paàrty killing troin the guiIt of mnui der,
if lac huIs witm a deadlv %veapon, or in atiy
mianner slioing an intention to kilI, or d'O
giovois bodiiy liarmn." Sucl an offence w. 'nId,
undor the tbird of the comimissioners' re' oi-
amendations, ho not punisliable with dc:îth,
but by penal servitude for not iess than scven
vears.' But this change %vould ho teehmaical
rathier than practical, for no iman <hcs niow
suffer decath for suela ami ofl'enco of kiling
wmhore thoro is no grotind for cimarging :'tn1
malice, inasnimuch as theo jury w-oid, fiaîd a
verdict, not of miurder but of mansianglater;
or if tlîey v-ro overborno by the :întlority et
the bench, and so driven to find tho prisoner
guilty of murder, thîis %vouid ho SO donc as
practicaliy te insure a comumutation of sentence
at Ili liands of the Crown. If the minimum
et' punishiment were the proposeci seven Ycars,
a jury w-ould still, in cases of the grossest
provocation, ciepriving a person of self-control,
and onding in an interntion on luis part to ilii,
prefer a verdict of manslaughter te ene of
murdor in the second degree, with a viow te
redace the punishraent of iniprisominent. An
inconvenient result of rotaining the saine legal
namoe for offonces naturally different appears

Th'iii d,inictiots 13 ubolisbe'd b.Y th() 119W peLal CJuOf
NwYrk.-ED. L. J.
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