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mneqqtag--, &ce peremptorily, or accept the eaid
offer and bid of the plaintiff, or declare the
plaintiff to be the higliest bidder and purahaser,
lv1iereby, &c.

The defeudant pleaded flot guilty, and trav-
ersed tha varions8 allegations of the dectaration
as to the circulation of the handbills, &o., and
the brench. 11e also pleaded that il the said
prîce bld and offcred at the said sale by the said
agent was flot a price bld and offered contrary
to tic ternis on which it wae stated by the defen-
datnt as allegcd, that the eaid Messuage, &c.,
would be offéred for sale."

Upon the trial it appeared that in Mrh
1864, the defendant caused certain handbille to
be postcd lu Sohiam and its neighbourhood, an-
neunciug a dwelling-house, groccr's-sbop, and
beer-house nt Sohain, Camibridgeshire, for per-
enzpiory sale by auction, by direction of the
rnortgagee, on the lst of April, 1865, at the
Crown Inn, Sobain. At the foot of the bundbills
were printed the following words: IlFor furtber
particulars apply to Mr. Hustwick, solicitor, or
the auctioneer."

On the avening of the sale the plaintiff attend-
ed the auction. At his request the conditions of
sala -%vere read by the agent of the vendor, and
an(l lu themi it ivas stated that the "lhighest
bidder should be the purchaser." No righit of
bidding was rcserved te the vendor. The bld-
dings slowly incrcused fram £130 ta £1 87, which
Was offéred by the plaintiff, a~nd no higher sura
being mentioned, the defendant, who, acted as
auctioneer, inquired of the agent of the vendor
(Mr. flustiick) whether there was any reserve.
Ila was told that there was, aud that the sumi
was £19,5. There being no advance on this
price, the property was accordingly kuocked
dowu ta the vendor as unsold. The plaintiff
almost immediately afterwards claiuied the pro-
perty of the defeudant, but it was flot delivered
ta hlm. [le thereupon brouglit this action.

A verdict was entered for the plaintiff, subject
ta leave reserved ta enter it for the defendant.
A rule nisi was obtained accordingly ia MLichael-
mas Terin, 1864, by O'3faZley, Q.C., caliing on
the plaintiff ta show cause why the verdict should
flot be entered for the defendant, on the grounds
that the plaintiff made out ne cause of action,
that the allegations of the declaration were nat
provad; that the breach was not proved; that on
the facts provcd the verdict ehould have been for
the defeudant, that there was no contract in 'wri-
ting ta bind the defendant; or why judgment
should flot be arrested, on the gronnd that the
declaration disclosed no cause of action.

Lush, Q C., Douglas Brown, and N'arkcby
showed cause, and conteuded that at a pereinp-
1orýy sale the highest bidder was of necessity the
purcliaser.

O0iIalIey, QOC., and Keane, QOC., in support
of the rue~, contended that although the sale wae
advertised as eremptory, yet the vendor had a
right at the auction ta place a reserve price on
bis property.

The following -cases were cited :.-Franclyn v.
Lonnd, 4 C. B. 687; Dingwull v. Edwards, J 2
W. R. 597; WVario v. Harrison, 7 W. R. 188,
1 E. & E. 295 ; lu error, 29 L. J. Q. B. 14; Man-
ser v. Back, 6 fIare, 443 ; Han3on v. Roberdeau,
Peaka N. P. Rep. 163.

The judgment of the Couart* was duliiared by

BiL,ÂcEnunN, J.-Tha deolaration lu tîxis case
certains averments that the defendaut, bcbng an
anci,!aneer, retained ta seli by public auction a
boause and 8hop, published and circulated baud-
bille, lu which it was etated and represented hy
the defendant that hie, the defendant, woffid offer
the said meesuage and ehop for percînptory sale
by publia auctian ou a day and at a place numed:-
that tho plaintiff, confiding lu these stataineuts
and representations, attended at the titue and
place; and that the messuage was ofaéred accer-
ding ta representatians and statements, und the
plaintiff thon bld a price, which was the higylîest
bld, eca-pt a sura wbich, ta the knowladlgc of the
defendant, was bidden by an agent on behaîlf of
the vendor, contrary ta the representation that
the sale was perernptory; yet the defendant did
not, nor would sell the mesenage percmptorily,
or accept the offer of the plaintiff, or declare the
plaintiff the highest bidder and purchaser. There
were pleas, amonget others, of "fl ot gîiity,"
and a denial that the defendant causad the hiald-
buis ta be pnblished and circulatcd as -iliegyed.
If it had been alleged that any part of tliis repre-
sentation was false ta the kno'wledge of thîe de-
fendant, and thut the plaintiff was inidnced by
sncb deceit ta lueur expense by going ta the
place of action or the l1ke, the cont would have
been gaad, and tbe plaintiff an proof of the deceit
wauld bave beeu entitled ta such damages as lie
might bave sustained by reason of expauses or
lase of turne occasioned by hie attendance ut the
sale, or possibly ta merely rominal damages.
But intentional deceit le neither allcged nor w:i
it attempted ta ha proved ; what Uic plaintiff
relied on was, that there was a contract on the
part of the defendaut that if the plaixtiif ivas
thc higbest bidder the premises shauld bc knocked
down ta hlm, and if he had proved sncb a con-
tract, tbe declaration won!d, probably, after ver-
dict, be tinderstood as alleging it, or at afl avents
miglit easily be made ta do s0 by an amendinent.
But we think tbat fia sucb cantract was praved.

It appeared an the trial that the defendaut
was an auctianeer, and that ha had circulated
handbills la ivhich it was stated that tic pro-
mises, on the day lu que3tion,would ha offerad for
peremptory sale by auction, by Mr. J. Wýestley,
the defendant, by direction of the inortgagee,
with a power of sale subjeat ta sncli conîditions
as wauld then be declared, and ut tua bottom of
the bill was a statement lu large capitale I for
further particulars apply ta, Mr. Hfustvick, so011-
citor, or the auctioneer." There ie no doubt that
this was a represcutation by the defandant, th-it
ha intended ta put np the promises for peremp-
tory stile, but it also containcd a stateint tlîat
ha did s0 by direction of thc mortguigee and as
agent for hlm, and thaugh the naine of tit
mortgagee le not diselosed an the bill, thc nama
of the solicitor, Mr. Hustwick, le disclosel. and
he is rcferred ta as being the party froin wboim
further partienlars were ta ha obtained. These
parts of the hand-bills very materially qîiiaify
the representatian, stated in the declaration, and
it appeared that they 'were truc. 11ustwvick -was,
the solicitnr of the vendor, and the represcuta-
tiens wcre made by bis antbority, and the plain-

CacRIdrn, C. J., Blackburn, J., h1eIlor, J., and kihee, J.
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