
for delivering one had expired; and motion by defendanta
te set aside as irregular a notice of trial served by defendants
within four days alter the dclivery of the Aply, ne, joinder
of issue having been delivered.

The action wa8 upon a policy of life insurance. The de-
fendants set up that the policy was avoided by untrue re-
presentations made by the insured in his applicâtion for the
insurancýe. The reply was that the statements alleged to
be untrue were mnade innocently and were not material.

J. H. Moes, for defendants.
U. B. Beaumont, for plaintiff.

MEREDiTr, C.J.-I do not think 1 should interfere witb.
the discretion exercised by the Masterin Chambers. It niay
ha thiat the reply is somnewhat open to the objection that al
that it seeks to, put in issue was already in issue by the state-
nment of defence; Stil the purpose of it was to enable the
plaintiff to file a jury notice, and 1 think it is a case in which
plaintif! should have that right. . . . Some Judges Miay
thînk it a case which should ho, tried by a jury..
What I am ' doing will leave it quite open to the Judge atth
trial to exereise his discretion and try the case without a jury,
if he thinks it ought te be so tried.

With regard to the other matter, I think TRuies 257 snd
258 mnakeP it reasonably clear that Mr. Mosss contention 18
rigtixi Th el c dhv been delivered without leave

'ue257. read ina connection with Rlule 262, which provides
thatt the pleaings are to ha deemed te be closed as soon aseither party has joined issue simply, it is clear, 1 *thîuk, thatthe defendants had four days within which, if they chose,
to file a joinder of issue,' or, if they found it necessary te dIo
s0, te apply for leave t(> deliver a further pleading; theiy had,
however, in any case, the right ta fle a joinder of issue within
the four days.

The pleading8 were not, I think, therefore, <dêosed untilthe lapse of the four days, or until they had joined issue,ana notice of trwa having been given before the lapse of that
time, and wîthoûit a joinder of issue havîng been delivered,
was irregularly given.

I have neo POwer to allow the notice of trial to, stand; that
would ha, ini effect, te disregard the cases which hold that
there is Do po>wer to abridge the time allowedl defendant nlxese
lie is in such a position that termnia.), be imposed upon bini.

Ajppeal dismissed, and notice of trial set aside. CQsta in
the cause.


