
TIIE PuîRINLi ANI) I>UILISIIER Speue,10

A I.<;i IiCIsl(i OiF GIZEH1Ai.T

A 1 £'GA 1, decision of great importance 10 al publishlers
anîd advertisers has jusr been reîîdered inToroiîto in the

Court of Appeal. The point clîiefly involved is oune thar
orteil prescrnts itself: ilamnely, can an advertiser bc forced
ro pay for bis adverrising if thie publisher has flot beeîî
able, literali>' and absolutely, to fulfil al thie rermis of the
conrract, as ro position, etc.? The decision reaclîed, after
the case hid beeni carried rlîrough several stages b>' appeal
to tie biglîesr court in Onrario, is that rhe advertiser must
pa>' Ilwharever the work donc was worth."

Trhe acrion which bas resulted ini rhis decisioîî was on1e
cîîîered b>' the Toronto Type Foundry Co , Limited, own-
iuîg Tbe Toronito Newspaper Union, who issue a list of
ready.priîîts used by a large îîumber of Canadian ncws-
papers, agaîîîsr TIhe J. C. Ayer Co., thec well-known parent
iiî.cdcine comnpani>, for payment of an advertising accouît.t
The coîîtract betweeîî the two parties, dated Novembcr 3
1897, rends as follows:

We liereby agrec for the suin 0(31.200. payable 'jîîartrlv. Ici Iniert
in ii z5o or librc papers comprised in Toronto listi nd Hlamilton list
o(Toronto NesîprUnion the .adveriisernents of J. C. .%ycr Co., of
Loweti, Maiss.. during ii ensuing 14 monihs (oniitting July and
Augubt). according t0 plates and copy furnislitd by iiei the spa.ce and
insertioi s lo be as specified belowv, viz.:

One advertisemcent Io aîverage ciglit 8) incItes (single or doule
columon forin) cai week. 52 tiIiiCs in cdi paper. cadi insertion tu lic at
top of page nitti pure rcading wlioliy alongside and underneatli, or at
botiotît of page foilonîng anud aI,îngside pure rcailing. ro be firsi
adverlisemnent on page.

Wc wiiI be.ur expense of slîipîîîent one way. and supply 8o per cent-
coiliplee copies of every Issue ofraci, paper. balance ha.''f prints. toj.. C.
.. ver Co.. Lowell, \iam,. forclîerking purposes. during coniînuance of
this cotoadi and tiefore rcndering bis for aiune, provided Custoins
regtilition> b)ctivcn ilic two cointris wili pct.n:. Otliertisc ire sviil itave
papers bupplicd b) pulî*Iîers direct, so far as possible, and afford
acce.s to oîîr filecs at Toronto for th- balance. .sssumîing onc-liai( the
e!xpense involvcd in clîccking files ai Toronto.

Tokosîro NI-:ss'.î-Ai,R UNIcos.
Accepicd for J. C. Avek Co..

Noveiber3. 197. liv L E. pollen. Advcrtising Manager.

Ar thec pruliminary trial of the action officiai Rýeferce
anîd Registrar Cartwriglit reîîdercd judgnient ini favor of the
plaitiifs. The Ayer Co. ilien appealed Chic[ Justice
Meredithi, of the Court of Comnion leas, airer a beariîîg,
disniissed thie appeal. Tbe Ayer Co. tliet aI)pealed ro the
Iîigliesr court, Uie Court of Appeal, wlîere tie case was
argued before thie fuîl court, the lon. justices Oier,
Maclennan, Moss and Lister sirriiîg. Thcy unaimously
disnîissed thie appeal wirlî cosîs. Front the unaniniry with
îvhicb the courts have sustaiiied Mr. Cattwright's judg-
nient, irs trnims arc entitled t0 careful cotîsidejation, and
are, tlierefore, given bere ini full. Afier quoting the above
agreemnit, MNr. Cartwright said -

Il *ite provision as ro scîidiig 8o per cent. complete
copies of evcry issue of caci paper and the balance blaif

prinits 10 the J. C. Ayer Co., Lowell, Mass., wvas never
carried out, It was argued by counsel for tha defendants
tlîat this provision wis a condition precedenlt, goitig to the
root of the contracr. If this contention cati bu supported,
then, no doubt, the plaintiffs could nor rccover, unless the
Performance was waived by the defendants. Ir sceis
possible, however, that the principle laid downl in Bettini
vs. Oye, Law Reports i Q.B.D., pages 183-188, at page
iSS by Blackburn, justice, following Graves vs. Legg, o Ex.
7 î6 (judgrnent of Parke, B.), would apply hiere, and that
this sending of the papiers rnight be hceld not to bu such a
condition that 4. breach of it would render the performance
of the resr of the contract by the plaintiffs a rhing different
in substance from what the defendants stipulated for.
}Iowevcr that rnîght be, in this case the plaintiffs repire-
scnted to the defendants that this sending of the papers to
Lowell would be very onerous and troubleine, and I id
on the evidence that the defendants agrecd to ivaive and
did waive this provision ; for it is îîot denied that rhey
appointed an agent ro check the papers in Toronto, and
that such agent did the work, and that the defendants paid
the plaintiffs for the adverrising furnished by theni during
the first three înonrbs on the basis of that agent's report.
Ir was further argued by counsel for the defendants that
îînder the contracr hiere the plaintiffs could flot recover,
adniitriîg, as they do, that they have nor exactly fulfilled
the sanie. The plaintiffs' counisel conrended that under
the facts of the case the plaintiffs could recover the last
rliree months on the same basîs as the defendants had
already paid theni for the adverrising donc in the first threc
nionths, and he specially relied on a case in our own courts
10 which 1 will refer presenrly, and which is flot ini irs iacts
unlike the case under consideration. The law on îlîîs
point is to he found iii Il Smith's Ieading Cases," toth
English edîtion, 1896, in the notes ro the case of Cutter
vs. Powell. I cite from rlîat work as follows, page 23:
'The gencral rulc being that while the special conlract
remained unperforrned no action of indcbitatus assumnpsit
could he brouglit for -nything donc under -t. We now corne
to tic exceptions from that rule, and the firsr of them is
that rt:ferred to by Park, J., iii Recd vs. Rand, to B. anîd
C., 438. It consists of cases iii which somerhing
lias been done under a special contract, but flot ln strict
accordance with the ternis of tlîat conrract. Ini sucli a
case the pairty caniiot recover remuneration stipulated for
iii the contraci, because lie lias flot donc that whiclî was ru
be the considerarion for il. Stili, if rhe oilher part>' have
derived au>' benefit from bis labor, it would be unjust to
allow lîirn 10 retain tlîat witlîout paying anything. The
law, iliercfore, implies a promîise on bis part 10 pay sucli
rcnîuncration as the benefit coiîferred upon lii is reason-
ably wortli, and ro recover rlîat quantum of renîunerario,î
an acrion of indubirarus asbumpsit wvas iaintainable.' This
is coîiceived 10 be a jusr expression of the rulc: of law wluicli
still prevails. Ar Page 32 . ' It niust be further observed
Iliat wliere a special conrract bas beeîi only parti>' per.
fornîed, the miere tact that the part performance bas been
beileficial is flot cîîough ro render tie parry benefited
fiable to pa>' for il. It nîust be showîî that he bas taken
tbc benefit of the part performance under cîrcumnstances
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