
260 CAAD LAW JOUp6.z4

A distinction muet bc drawn between a trade mark wbich in a mark on
goods and a trade naine used on a hotel, store or establishment. A trade
mark aas uch muet be applied to a vendible article. 11cAndrew v. BSai
(1864), 4 DeG.J. & S. M8.)

The distinction between trade marks and trade naines in pointed out
by Sebaftian, 5th ed., p. 17, as tollows:

h "In imitations of trade naines, again, used as ouch and flot as trade marks
on goods, there in a difference from, trade mark cases proper: there in a taws
representation, but it in a repreaentation, nlot that certain gooda are certain
other goods, but that a certain -etablishznent ie a certain other establishment,
the abject being that the oe establishmnent should obtain customn intended
for the other. Buck case are flot cases of trade mark, not belz'g eoncerned
wfth marks placed on vendible articles ini the market (McA ndrew v. Basseît,
4 De C.J. & S. 380) but stilli the Court bas te proceed on rnuch the saine
lunes.

AUl such cases, whether of trade mark or trade naine or ether unfair use
of another's reputatien, are concerned with an injuricus attack upon the
goodwill of a rival business; customere are divcrted trom. one trader te another,
and orders intended for one find their way ta another. 2'rad.marca are realiy
a branch of die goodwill of te business wiüh which they are conncckc4 reprseniing
fi in the m&,rket, while the irae nam oper the shop ropmeenla fi to the paser-by.

It in by the devolution of the geodwill that that of the trade marks in regulated;
(822 of the Trade Marks Act, 1905; Rules 76-1 of the Trade Marks Rules,
1906; sec also, 70 of the Patenta Adt, 1883; and 82 of the Trade Marks Act
1875); they are in taut includcd in, and valued as part of, the goodwiil (Hall y.
Barrots (1803), 4 De G.J. & S. 150i); severed froin it they cannot exist.
(Thornsioe v. HQI, f189411I Ch. 569.'

Tis distinction has been adopred very widely in the Unitcd States as
the foiowing cas wiu show:

TRADE MAUtX GmNzaA-TRADEs NfAMI LOCAL.

<N.Y. Supreme Court.) A trade mark designates an article ot commerce
and in affixed thereto. It fa thus generai or universal accompanying the
article, while the trade naine applies te a business and is as a rule local. A
trade mr.rk can be infringed anywher-D but net se with a trade naine, the
owner of whi-- has an exclusive riglit thereto in his locality only. Ball v.
Broadway Btucar (1907), 106 N.Y. Supp. 249; 121 App. Div. 546.

Tiisou o 0FBPOTECTION 0P TB.ADE NAMES.

Trade naines are pretecten on the theory that, while the primaxy and cern-
mon user of a word or phrase may not be exci usively appropriated, there being
a econclary meaning or construction which will belong te the person who ha.

developed it. Sarf or v. Schaden (1904), 125 Iowa 6396; 101 N.W. 511.
TRtADiu NAME 18 LOCAL--SAME NAME MAT BE Uann I'N DIFFEPENT LOCALITIES.

(Iowa, 1904.) A trade mark covere the limita ef the juriediction granting
the saie and je protected therein, a trade naine is et necessity local, and je
baeed on usage in a particular Iocality ini which the uzer thereof ia doing
business; and as one person may own a trade mark in ene country or juris-i diction and another own it in anether, se one person may have a property


