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ivegligence-Goetwniment railwayý-itnjury 10 the person-Trespasser
-Liability.

B., in going towards a station of the Intercolonial Railway.
inste.ad of using a sale public way or road thereto, entered, con-
trary to the pro-,isions of s. 78 of the Governiment Railways
Act, upon the track of the railway, tci awing hehind him a small
sled containing two valises. It was dusk at the time, but there
wL 3-light enough for him to sec, as he did, a train approaching
him. This train c, asisted of a locomotive and tender, with a
snow-plough attached. B.. instead of getting out of the way
as soon as he saw the train. attempted to pick up one of th;e
valises that had fallen from the sled, an art which rendped it
too late for himn to escape being struck by the train. Upon the
trial of bis petition of right for damages, it appeare(l that the
suppliant liad at the tirne an uî±reduced fracture cf the right
leg, which imupeded his inx t.On the other hand, tht' Inet
that the place wherc the accident happcned being a "thicklv
peoplcd district" witlom the of"n~gn s. 3.1 of thc ,nid Art,
was not established beyond que!ttion;, nor wa;, it shewn con-
clusivcly that the tra'k there was not properly fenced. The
engine-driver had cornplicd with ail stattitory requireinents as
to whistle and bell, ami his train was running at a rate of about
twelve to fifteen miles an hour. lie did not sec B. on the track
until he was some fifteeî-t feet from. iso, atnd the emcrgency
brakes were at once applied.

Held, that, inasmuchi as B. ias a treslpas-ser xithe track,
the only duty cast upon the vngînr-driver ivas to al)stain fromn
wilfully injuring B. whilv so trispa-,siing, and, further, that, mnas-
much as the engine-driver had applicd the emcrgency brakes as
soon as he saw B. on the track, he had (lone ail he could to avoid
the accident, and there ivas fn negligence attributable to hira.
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