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certainly has neither varied nor reversed the
decision o.f the Court of Re'view.

As to the question itself, as at present advised,
n'a do not think it would be found to present any
great difflculty, and if the city assessors or the
Court of [tevision had put the cwo annual values
int one, as forming the wbolo valuation c-f the
-lanîd," though there miglit have been an appeal
to thq, County Judge ou the question of excessive
valuation, and lie mnust have confirmed or rednced
it, we do not see how, under the statute, his
decision could have been brought in question.

But tor the purpose of deterrnining this case as
presented, we have no objection to state our
opinion that the judge of the Couuty Court bas
Coflfirmed the assessmnt as revîsed by the Court
of Revision, aud we thiuk this court catinot re-
view or. annul bis adjudication.

-Judgmnt for the plaintiff>i.

COMMON PLEAS.

-Reported by S. J. VANKOUOSINET, Esq., M. A., Barrister-at
Lawe, Reporter 10 Ille Court.)

McICURI) V. SWVIFT, ADMINISTRATRIX.
T.'mperaac., Act of 1864. 27 de 28 Vic. c. 18, ss. 40, 41-By.

L L U'îbiti/y of innieeeer-Right ta sue befse prasecu-
juin /?rfeloay-Ž)eath of pcirty assauikd-0. S. 17. C. c. 78
.'-leadzîag.

Declaration, that dereudant; by bie servant uiragfully and
ti'i0atiOn Of the TesaPrrace Act of 1864. in the townshipi'f A., Ilhen. and there beig fudty in force, furnished and
gave M-1 W. whie iu defondaut's Inn iutoxicatirig liquors,*hereby ho becime and was iutoxicated, and while Bointoxicatedj did assault the inte8tate, whereby ho was im-
uiediately liilled;

Ikl'ed. on deniurrer. thât it vas Dot necessary to allege a by-
iaw ùfsâny Municipal biodys mn operation in A. under theleuiperance Act, but that the declaration could be sofin-
rientiy maiutained uder the 41st section of iliat; Act,under wbich the action vas brought, as being one of tbe
sucpr,.sp.provi@Ions lu force everywhere, irrebpective of localpr<hibitio, without holding that fully lu force mant
thut the Jult Temperauce Act vas in force in A., whtcb
*014id bave required a by-law to have been first paaaed for
the Put-pose. But,

.feI4, that the de'-iaratlon vas deftctive, lu flot sheving thatW. drank Io excesa in the ina, vhich vas necessary ta liX
the ilankeeper wîth ttability under the 4tth sec. of the Act.IIeId, aiso, (1.) That the Temperance Act May bo coastrued
se giaing the civil remedy, at any rate agatuet thc Inn-keeper, notwlîhstanding a felony may nave beueu commit-
aotke# hie a o ee prosecuted tor, although it dosa'lt ieteImperîi Act, rontalu any express provisionto that effort. (2.) That. as the legat repreeutative Io bysec. 41 eXPreseýIY authlorized to sue for an assauit upon thedeed, thle action may. under the construction of theart lie brought, though such a&ait has resulted lu death.
(3.) That this case vas vîthin the terme of C. S. C. Ch. 78,the death of a persan having been caused by such wroing-fui 5.Ct, neglect or defauit ai; wouhî, If death had notFDasucd, bave entitlcd the linjured party (by vîrtue of theTemperauce Art) to unaintain su action and rerover dam-ages iu respect theref; and tbat, iberefore, defendant,
*ho vould have heeu ialle by ihat art If deaîh had notOiisued, vas stili liable, motwithstanding the death of thePtreon iujured, aud though caused under such ctrcum-
"

t
ances as amounte<j ta felouy; sud, therefore, the CaseWas within that Art.&iable, that the sîlegatlons lu the derlaration, that the

Inltestats Was killed vithin twclve monthe neit beforeaction bronght, and that plaiutiff sued as Wel for thet*uetit of herslf, as the vule of deceased, as fur chat oftheir infant chbildren, vere neceaaary allegatons.

[C. P., T. T., 1868.
The déclaration stated that in the lifetinie of

Angus McCurdy, the deceased and intestate, thedefeudant was in the possession and occupation
j Ota cert I nn, taver, or bouse of public enter-

tineinthe township of Asbfield, iand while
L50 us3ing and Ocrupying the sanie, which wasunder the Charge of a servant of the defer>dant,

ibe defeudant, by bis servant, wrongfully and in
liolation of the Temperance Act ot 1864, in the
lownship of Ashfield, then and there boing, fully
in force, furrnishcî amil gave one Williani Wooley,
ehile in the said itin, &c . iiitoxicating liquors,
vhereby Wooloy becriîne andl wa iiicoxicated,
sud whule so intoxicated did assanit, bent and
ili-treat the satid Arîgus McCurdy, whiereby lie
vas immediately killed, within twelve mnitha
sext betore the comtuencrment of this suit ; and
the plaintiff, as admninistratrix, pursuant to, the
statute in that beliaif, as Wel for tbe benefit of
lersaîf, as the vife of the said Angus McCurdy,
as for the benefit of the three infant children
[namning thel of the said Angus McCurdy. boru
cf the body of the plaintiff, brought this action,
snd clairned $5,000.

The defeudant demnrred to the declaration on
the following grounds : -

1. No by-law was shîewn to hava beau passed,
prohibiting the sale of intoxicating liquors in the
township of Ashfield.

2. No facts vere shewu froni which it could be
qsrertained that the furuisbing of intoxicating
liquors to William Wooley was in violation of the
Temperanre Art of 1864.

3. The plaintiff moud not, by the miles of
pleadiug, allege generaly that the furnishing of
ntoximatiug liquors vas in violation of the art,

for it involved an allegation of law,
4. No proper issue in fact could be taken on

sncb allegation.
5. There vere varions provisions of ltae nct

againat furuishing liquor, and the particular facts
relied upon should have been shewu, so that it
niight have beau known vhether the facts vere
within auy of the provisions ef the act.

6. No farts vere shown front vhich Wooley
becaîne or ever was liable to an action by the
said Augus MrCurdy for or in respect of the aI-
leged assaulting, &c., and therefore defendaut
vas flot liable in this action.

7. MrCurdy haviug been lmmediately killed,
Wooley neyer vas hiable to McCurdy for the
0ssanît, &c.

8. It appeared a felony had been committed,
and there could be no right of action by MclCnr-
d.y agninst Wooley.

9. It vas not shewn that Wooley had beau
aequitted or ronvirted of the felony, or of the
assanlting, &c.

10. The statute did not apply when the party
assaulted was kiîled by the assanit.

Il. It vas not shevu the defeudant's servant
had any pover, permission or authority froni the
defendant to furnish the liquor to the deceased.

In Easter term hast, S. Richards, Q. C., for the
demurrer:

It was not stated, nor eau it ha inferred, that
there vas a sale of spirituous liquors by the de-
fendant in violation of law. The exceptions in
sec. 12 of the 28 Vie. eh. 18, the Teruperanoe
Act of 1864, 8hould have been negatived.

(The Chief Justice referred to Van Buren'e
Case, 9 Q. B. 669.)

The case appears to have been a felony on the
Part of Wooley, and therefore no action eau be
bronght against bum until after he bas been pro-
seeuted for the feîony, wbich bas not been doue:
Crosby v. Long, 12 East. 409; Hales' P. C. 546;
but even thon this plaintiff eould not eue Wooley :
the action againet bima could only ho hrought hy
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