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SIR WILLIAM MULCXJk C.J.. oyi: {Continued)

I now return to trace the effluent of the lewage from th« MttUni;

tank*. In or«ler to Uke care of it, an outfall pipe wa« laid from the plant

anon* the murih to Lake Ontario, a distance of about one mile. Thi« out-

fall pip<', except in canca of cmt'rKem y, was expected to take ca-e of all

lU.' tiHupnt Irom the tanks, but ii is* "I" inBufllcient lapacity, and in con

HWiuinte much of it paMsea by what i:* called the storm ov.rflow passavu

into Anhbridge's Bay. This storm ovtrrtow pasMgc was mtendod only to

meet emergencies, but owing to the insufficient capacity of the outfall

pipe, it is obliged to receive continuously a part of the normal '-ilume of

i-ffluent; further, there are two serious breaks in the outfall pipe »ad

through them large quantities of Kewage, instead of passing into the lake,

escape into the bay, and have there deposited much fecal matter from
which offensive gases escape into the atmosphere.

The defendants contend that they have statutory authority to estab-

lish and operate the plant tnd that in consequeu »his action wi' '>t '-e.

They also contend it is being operated with reasoi.able care in ;r to

prevent b niiisancr. and il' such is the case that thoy ar" doing that

they are re<iuired to do; they have stctutory authorit./ to est —sh a
sewage plant but no authority to create a nuisance by its oi ''ration, and
inability to operate ;t without causing a nuisance does »> ', in my opinion,

furnish an excuse for their creati^tg a nuisance. W^i'" I am of the

opinion that the operation of the plant ca -. a nuiaan< , ti a absence of

negligence would not furnish a defence; 1 .' k the faci* show that the

nuisance is traceable largely, if not entii..^, to negligence, e.g., fecal

matter, called "screenings," being dumped on the surface of the ground,

is at times insufficiently covered or disinfected and in consequence offen

Hive smells are given off. The evidence shows that when properly cov-

ered no offensive odors I'ucape from these screenings.

Further, no serious attenipt has been made to destroy or render

innocuous the odors that arise nightly from the sludge being discharged

into the urr^as. For over five hours each night it runs into the areas in

large volume and with great force, stirring up the mass, making it boil,

as witnesses describe it, and throwing off foul and sickening odors and so

polluting the atmosphere that frequently in the hot summer season people

living in the neighborhood have in consequence been unable to sleep and
have been obliged to close their doors and windows, preferring the stifling

air of the closed house to the foul and disgusting smell from the sewage.

Further, the break in the outfall pipe has been all ved to continue a
long time without any attempt to repair it, and there :ias escaped in this

\ ay into the bay a steady streani of sewage at the rate of probably a
half-million gallons each twenty-four hours, and there is now in the bay
a large quantity of fecal matter, which, in the course of putrefaction

during the warm weather, throws off sickening odors. No excuse has
been given for the City's failure to repair this pipe. The engineers who
designed this plant contemplated th.s pipe being maintained in efficiency,

and tested from this standpoint alone the City's fai'. jre to so maintain it

is an act of great negligence. •

The settling tanks are frequently flushed and during the period of
flushing give off most offensive odors, but no steps appear to have been
taken to carry off these odors or to render them inoffersive.

Whilst the odors complained of have their origin in these various
sources, I think the chief source is the settling areas, a"-^ no reasonable
steps have been attempted in order to prevent or minim.ze the nuisance
arising therefrom.


