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as persona!ty %vould disclose the fact that ît is flot a fixtutre? The moment it is
admitted that persana!l praperty affixed to the realty in a certain manner is not
ncessarily a fixture, it hecamos the duiy of the purchaser ta ascertain iivhether it
has been incumbered as personal propcrty by an oxaminatîon of the records
wvherc such an incumbrance %vould bc faunch Is thecre a-ny hardship in thisP
There wauld certain!y bc flanc whatever aCter the rule had been settled, as
purchasers cauld then coniorm ta it. On the othor hand, the interests of' trade
ivou!d bc subserved by protecting the chatte! mortgagee, for without such pro- à

r tection the vcndor of machinery and other property which cati bo uscd oniy by
attaching it ta the t'recho!d, would bc unwilling ta soit on this kind af security,
and in manv ins;tinces the purchaser is ttnab!o ta pay cash ar give any other
security. lho vcndor wauld flot care ta takec a inartgage an the realty, as that

f wauld pastpone bis lien ta a prior mar.tgage flot an!y as ta the land as it was
before the chatte! %%vas attached ta it, but aiso as ta the chatte! it.5e!f, which %vould

fthen become a fixture. There is a strong dissent froru this viocv by Judgc Dilloan
in I;i;-lû Ofv. Jlndmae,2a Iowa, 513 ;but %vhat wvas said %vas abife, as
the chatte] which wvas iinortgaged as such %vas at tho timne attached ta the real
estate, and hiad priar ta tho giving oi tho mortgage becn a fixture, He says

They had no constructive notice ai the plainitiff's right. becauso the plaintifr's
mortgage was a chatte! rnartgage, and recordcd and indexod as such, There
nover having beon any actual severance af the articles iii question, and the samc
being admitted ta constitute as bctwien vendor and vendc part af the realty,
a subsoquont purchaser would not be bound ta take notice of a chatte! martgage
thereon; the statute requiring thase ta, bo separately recorded and separately
indexed. If the dofondants at the time af their purchase had beeti shown ta
hLve had knowledge of the p!aintiff's inartgrago, the question thon arising wauld
bc much mare difficuit ai solution. But withaut such know!edge it appeared ta
us plain that the defendants had the title ta the praperty in question, AnY
othecr rule wou!d practica!!y nu!!iiy the registry !aws, or else introduce the
start!ing doctrine that in examiniilng the tities ta rea! estate, the searcher must >
also examine the records ai chattel inortgages. lIfthe defendants, priar ta their
purchase from Rawson, liad visited the promises, they wvould have seen the
îproperty in question, canstituting ta a!! appearances part ai the real estatc.
'Fhere would bc nathing on tlie graund, and nothing in thie nature ai the pro-
perty, ta advise themn ai the p!aintiff's adverse righit or ownership. Rawsan, and
flot the plaintiff, it sems %vas in possession. If defondants shou!d thenl examine
the records ai real estate transiers, thev wvauld there discover natNing advising
thein ai the p!aintiff's ciaim, Ihey are therefore cnýit1ed ta and do stand irc
from it." Soiuden v. C-ai, -16 Iowa, 162, appears, as we have seen, ta hold theî
contrary.

In Sis.wn v. Hibbard, 75 N. Y. 542, the court ruled that a purchaser at an
exeution. sale wvas flot a botta ,/Ide purchaser, and could nat dlaim chattels as
part ai the rea!ty whîch werc annexed ta the realty with the understanding thai
they were ta remain personalty. Li,

Nothing can be canstructively severed fron the freehold and made persan-WJ


