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DIARY FOR SEPTEMBER.

i. Sat. Lo .ng Vacation ends.
2. Sun .. 4th Sunday aj'ter Tri »ity.
3. Mo .... .L S. Trinity term begins. C.C. non-j ury, York.

Sir Edward Coke died, 1634, St. 82.
4. Tues ... Court of Appeal sits.
6. Thur .. .. Chy. Div. H.C.J. sits.
9. Sun .. 5tx Sunday afler Tinity.
xx. Tues..Gen. Sess. and C.C. sittings for trials in York.

i -. Thu .... Quebec taken and death of Wolfe, 179
14. Fni. .> uke of Wellington died, 1852.
16. Sun.. ôth Sundayj aiter Trinity.
17. Mon.... Fir-,t Parliament of Up. Can. met at Niagara, 1792.

18. Tues..Quebec surrendered to the British, 1759.
23. Sun .. 7th Suniay after Trùxity.
28. Fni .. W. H. Blake. ist Chan. U.C., 1849.
30. Sun .. th Sunday after Trin ily.

Reports.

DIVSION COURTS.

lReposted for the CANADA LAWv JOURNAL1..

GREENWOOD v. LONDON LOAN CO.,

Second inortgagee-Rig'ht Io rdlain bonus in
lieu of unear-ned interest on Orincibat due
through defauli in interest-R. S. O. c. i6g

-R/sof the' Company, how Jar binding
on borrowers-R. S. C. c. 127.

The plaintiff was a second niortgagee ut land,; of
which the defendants were first mortgagees. The
defendants' mortgage was for ten years, but in the
third year they sold the land for defanit in payrnent of
interest, retaining the arrears of interest, the princi-
pal, and $100 as a bonus or discount to compen-
sate thern for the lower rate at which any new loan
would have to be made, money being worth only 6
per cent., white their mortgage was at 7 Y2 per cent.
This suma of $xoo the plaintiff clainis as a subse-
(tuent incumbrancer, contending that the defendant,
had nu right to retain it.

He/d, that the signing of an application contain-
ing an agreement to be bound by the rules of the
defendants' company nmade the murtgagor hiable to
pay this bonus or discount under those rules, not-
withstanding the Registry Laws and R. S. 0. c.
169. .

.Held, also that this is not a contravention of R.
S. C. C. 127. Green v. Harnilton Provident and
Loan GCO., 31 C. P. 574, cited and followed.

IELLIO'rT, CO. J.-London, JUIY 27.

The plaintiff was the second mortgagee upon
the land on which the defendants held the
first rnortgage, purporting to be made in pur-
suance of the Act respectirig Short Forms of
Mortgages, and containing power of sale in
conforrnity with the form given in the Act.

The mortgagor being in default in the pay-
ment of interest, the dçfendants, in pursuance
of the termns of their mortgage, claimed that

the whole purchase-money hecame due, il

in exercise of their power of sale they S0îd
the mortgaged land, appropriated the proceeds
towards the repayment of the principal, W1tb

interest and costs, and aiso, as it is terrned,
discounted the future payments during the un-
expired term of the boan, which consistS O
scveral years.

[. H. Bertram, for plaintiff.
Geo. lcNVab, for defendants.

ELLIOTT, CO. J.-It is as to the right of de-
fendants to retain the amount arising fromn tII!9

discount that the differences which are the sub-

subject of this suit have arisen. 1it is not dis-
puted that the plaintif, as second niortgagee, I5

e ntitled toý recover $ ioo if he i s entitled to re-
cover an3,,hini*, and the facts are adnxitted,

s0 that the question to be solved is onie

entirely of law. The defendants rely upOfi
Green v. The H1a;nilton Provident and L041

CO. (31 C. P. '14) where the saine questioni
was the subject of dispute. OSLER, J., in

that case said : ." If the question turned upofl
the terms of the mortgage alone, tiiere w0uld
be nothing to support the defendants' conite',-
tion. It is-clear they would have no light tO
charge more interest than the principal inoncy
had earned. They could flot by calling the

latter in, either by a sale or otherwise, exact
interest wvhich had not accrued."

In that case and in this the authority tO se"l
the mortgaged. premises was contained in the
power to seil given in the first schedule of the

Act re'lpecting Short Forms of Mortgages,
which as amplified in the extended formn, gives
no authority to dlaimn discount, so that in th"s
respect the two cases are alike. Then, where
is t heir authority for claiming this discoun~t?

There is nothing in the terms of the nrgge
authorizing it, neither was there such authoftY
in the mortgage held by the Hamilton Con"
pan.y. In both cases the companies claimned bY

virtue of the rules regulating their proceeding51
and in force when the loan was made to the
mortgagors. Acéordingly, unless there is

scQmething in this case to distinguish it fr0"'r
the Hamilton case, I must follow the latter
In the first place, let us see wvhat is the statutOl%
authority giving power for these rules. 4Y 39
ViCt. C. 32, s. 6, now to be found in R. S- 0' C.
16g, s. 66, it is enacted, after pointing out'ta

borrowers need not be members, that&e

borrowers from the society shahl be suebjeCî to
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