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issiIed in an action on the judgment, and had placed
the defendant ini the sme position as if ho had
appeared in such action, and a statement of claim
delivered atter appearance was therefore regular.

Semble, sec. 34 of the C. L. P. Act has not been
repeaied by Rufle 5, 0. J. A.

Aylosworth, for the plaintiffs.
Shef.iey, for the defendant.

Mr. Dalton, Q.C.)]
Boyd, C.I]
Rose, J.]

[Nov. 17, 21, 1885.
[Dec. 2,
[Dec. 5.

CONMEE ET At. V. CANADIAN PACI'îc

R. W. Co.

CANADIAN PACIFIC R. W. CO. V. CONME
ET AL.

lsry ,iotice-Catdie of action-Cancellation of Cer-
tificales - Injuinction - Roforence - Coniplice ted
questions-B urden of proof-Vexatious netsi.on-
Cross actiont-Counter-dlaim-Sta.vîng proccedings.

C. and M. were contractors for building the
Canadian Pacific Railway, and sued the company
for 4200,000, the balance alleged ta be due upon
their contract, the writ in their action having
issued on the 5th October, r885, in the Queen's
l3ench Division. On the 315t October, z885, the
Railway Company began an action in the Chancery
Division against C. and M. to recover 86oo,ooo,
alleged to have been overpaid thein, setting up
that the measurements and progress certificates
on whieh the payments were made had been ob-
tained by fraud, and seaking the cancellation of
these certificates, and an injunction to restrain the
contractors from receiving a final certificate. The
company dici not counter-claim in the action
brought by C. and M.

Held, that the action of the company was one
whiel %vould have been begun as of course by a
b il! filed in Chancery, when that was a distinct
Court, although it might have been possible te
recover in a common law forum, if the action had
been otherwise framed; it was also a case in which
it was to bc expected that a reference to take the
accounts would be directed at some stage, and that
difficuit and complicatedl questions of law and fact
would arise at the trial, which could be much better
dealt with hy a Judge than a jury; and the jury
notice given by C. and M. was therefore struck
out.

Hold, also, that, as there was a large burden of
proof upon the cornpany, and no vexation or im-
propriety ini their seeking to unravel the alleged
fraudulent transactions, and as they were not ad-
vancing a counter-claimt ini the action brought by
C. and M., the company's action shoisld not be
stayed tiI! the final determination of the other
action; but that the trial of the company's action
waî the proper preliminary stop in endeavouring
to adjust the rights of the parties, and should take
place first.

Zaylor v. Bradjord, 9 P. R. 35o, distinguisbed.
McCarthv, Q.C., Osier, Q.C., and Wallace Nosbitt

for C. and, Ni
Robinson, Q.C., Moss, Q.C., and R. M. Wells, for

the conipany.
An appeal to the Court of Appeal -s pending.

C. P. Div.1 [January 2.

CONJMEE BT AL. V. CANADIAN PACIFIC RY.
Co. (NO. 2).

Causes of action -Separalion-Cosoidation.

Thn plaintiffs in their first action claimed frorn
the defendants a suin of $200,000 as the balance
due up3n a construction contract, and in this ac-
tion, begun more than a month after the first, they
claimned from, the saine defendants a suin of 83,oo,
the anxount of a store accoifnt fo, goods sold and
delivered. The cause of action arose before the
commencement of the previous action.

Hold, that the two claima should have been
made in the one action, and that it was a proper
exercise of discretion ta consolidate this with the
former action, so that the two might be tried
together, and the saine defences ho mnade available
in both.

Osier, Q.C., for the plaintiff.
Mafss, Q.C., for the defendant.

Queen's flench Division.] [November 24.

DUNCAN v. Tirs.
istcrpleadr-yi4s ierlii-Execufion croditur as

pIe intiff.

Hleld (varying the order of Rose, J., si P. R.
66). that the execution croditor was entitled to set
up against the claimants the right of the assignee,
and an issue was directed, the execution creditors
to, bc plaintiffs.

Jonuari, IUO.)


