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1(.nue-Jrî-egularity in Naiining-Riule 245(b)-Waiver ---t
plicat ion Io Change Venue under Rulde 245(d)-Balance of
('oîn ence.

Appeal by the plaintiff froin an order of the Master in
('hamibers, made upon the application of the defendants, ehang-
iing the plaee of trial froin Barrie to Toronto.

Forgie (Bicknell & ('o.), for the plaintiff.
A. WV. Langmnuir, for the defeiîdanits.

lNI100)LETON>, J. :-This appeal wvas argued upon one narrow
ground only. The plaintiff nained as the plac of trial the
town of Barrie. The cause of action arose ini Toronto, and the
parties r-eside in Toronto ; and, under Rule '245 (b), Toronto
should have been named as the place of trial. The statenient of
dlaimi was dclivcrcd on the 13th Januar, the defencve on the
22nd January, ai-d issue was joined on the 25)th »JamuarY. on
the 26th January. a jury notice was served. Tt wýas not unt1il
after this-on the 29th Jannary-that the motîin nv i ade to
change the p)lace of trial. It is said that the naming of a place of
trial other thati that direeted to be nained under Rule 245(b)
w-as an irregularity, and that the subsequent proeedings were a
waîver of this irregularity.

lIn one sentie Ibis position is well taken: after pleading to the
statenient of dlaim, the defendants could flot move 10 set it aside
as irreguilar. The place of trial musit, therefore, be taken to
have been regularly nameil; but this docti fot preclude an appli-
cation being mnade under Rule 245(d) to, change the place of
trial, upon the ground of the balance of convenience.

The balance of convenience is admittedly in favour of
Toronto. The appeal, therefore, faîls and must bc dismissed.

('otts bo the defend ants in the cause.


