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Court, three days before the return of the ac-
tion. Judge Badgley was of opinion that this
was flot sufficient, and, maintaining the ex-
ception, disinissed the plaintiff' s action. From
this judgment the plaintiff appealed.

DLTVÀL, C.J. Under cap. 83, sec. 57, the
service was sufficient, and the judgment niust
be reversed.

Meredith, Drunuxond, and Mondelet, JJ.,
concurred.*

Day and Day, for Appellant.
T. and C. C. Delorimier, for Respondonts.

KELLY (dofendant in the Court below), Ap-
poilant; and MORERUSE (plaintiff in the
Court below), Respondent.

Breach of Contract.
The only difficulty in tlîîs case arose frein.

a'] ixivo1ved account.
This was an appeal froni a judo-ment ron-

,dered by Srnith, J., in the Superior Court at
Montreal, on the lst of April, 1864. The ac-
tion wvas instituted to recovor $1549,' for
breach of a contract miade at Sorel on the
l8th of March, 1863, under wbichi the

(lfnatwas to deliver 5,000 bushels of
oats to the plaintifl, after the opening
ýof the navigation. The plaintiff paid $1300
-on account, and, at the opening of the
nàvigation, sent bis boats to Sorel te receive
the grain, notified the defenda nt that hie 'as
ready to receivo it, and oflèred the balance of
the prico. Tho defendant, however, dolivered
only 550 bushoels, and the plaintiff clainied
dainagos to tlie oxtent of 101 cents per
bushiel on the balance, niaking, in ail, in-
clnding the amnount overpaid, the suni niow
sued for. The plea adnmitted that only part
of the oats liad been delivered, but alloged
that the plaintiff had not asked fur the
balance, and that lis claini for damiages and
nionios advanced was set off by a contra ac-
count of inonio 's paid, goods sold, &c. The
Court below hiaving sustained the plaintifl's
protensions, the defendant appealod.

0 This decision supplies the hiatus which cer-tainly existed in the Statute, as to whether inthese exceptional cases, it was necessary te,allow the ordinary delay between service of~declaration and the return of the action.

MEREDITH, J4 dissenting. The difficulty is
with respect to a payment of $1600 said to,
have been mnade to one Dixon. Should this
be imputed as a payment under the More-
house contract, or under the Dixon contract ?
1 amn inclined te believe that it was paid un-
der the present centract.

Duv.AL, C.J. 1 admit that tbere is seine
difficulty in the case, but Rounds, the plain-
tiff's agent, bas swvorn positively that the
$1600 hiad nothing te do with the contract in
tbis caso. If the man bias perjured binisoîf;
lie must be prepared te take tbe consoquences.,
We cannot. do otherwise tban confirin the

judg-niont.

Drunxnond, and Mondolet, JJ., concurred.
J. Armstrong, for Appellant.
.A. and W. Robertson, for Respondent.

DE BEAuJEU (plaintiff i n the Court below),
Appellant ; and DESCHimI's (defendant in the
Court below), Respondent. (2) TUiE S&mE:,
Appollant; and LÂLONDE (defèndant par re.
prise d'instance in the Court below), Rosponi-
dent.

Tr-ansaction-Discussion.
The plaintiff and defendant were parties te

an acte de transaction, by which the defen-
dant and othor tier-s détenteurs bound then.
selves te pay a certain proportion of the
balance of a bypothecary debt <lue te the
plaintiff by F., from whomn they hiad purchased
lands, after the amount of such balance should
hiave been settled by the discussion cf F.'s
proportx-, and application of the proceeds in.
reduction cf the debt. The plaintiff having
broughit an action based on the transaction:-
Held, that the proof cf the discussion cf F.'s
proporty ivas insuflicient, and that the defen-
dant wvas not bound te indicate the efléots to
ho discussed.

As these twe cases presont the saine ques-
tion, ivitlî the saine proof, it is only nocossary
to notice the first.

The appeal ivas instituted frein ajudgmient
cf the Suporior Court, rendered by Loranger,

Jon the 3Oth of April, 1864, disniissing the
plaintiff's action. Tbe facts were these:

On tho 3lst of January, 1821, one Filion
made an obligation. in faveur of J. P. Saveuse
do B3 eaujeu, père, for £1880, payable in four
years, with a general bypothecation cf bis
priperty. On the 24th of Septeniber, 1829,

[September, 1866.


