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oR87.Nor eau nes of thé publie use a hi ghway for the purpose of shcoting
game which strays or fies ý -the highway froin thé lands of thé adjoining
propriétor who owns the foe in taie oail of the highway, Harrtion v. Ruiland
(Duke of), [1898] 1 Q.B. 142; a.nd see Hiekman v. Mioe,, 1190] 1 Q.B. 752;
Reg, v. PraU, 4 E. & B. 880, 119 E.R. 319.

The right te kiW ganie is scmewhat nffected by statuts in Ontario. By
RS.O, (1887) o. 221, s. 10, it vas providéd that "iii order to encouragé persoa
who have héretofore imported or hereaftér imnport différent kinds of gaine,
with the désire ta breed and préserve the samne on their own lands, it je enacted
that it shal! nlot bé lawful to hunt, 'shoot, kil! or destroy any sueh gamne without
the consent of the owner of thé. property wheroer the saine may be bred.'
And a penalty wus provided for breich of the Act. Inan action by the owner
of préserves for the value cf deer which had strayed from the préserves upan
the defendant's land and had there béen killéd by the defendant, thé opinion
was expressed that thé Act was not intendod ta affect thé commion law right
of thé ownér of any other land tokili and také any such gaine &q might framn
time ta tixné bé found upon his land, and that thé préserver of thé deer had no
right of action against thé défendant, Re Long Poiet Co. v. Anderson, 19
O.R. 487; réverséd on thé ground that prohibition woud not lie: 18 A.R. 401.
In other words, thé défendant acquired a teniporary pocsessory property in thé
gaine as aon as it came upon his land. Thé recuit would "em ta hé, if this
opinion is correct, that thé penalty providéd by thé Act could nlot hé enforoéd
in a siinilar caué, beoauBe to do &o would hé ta exact a penalty framn thé dé-
fendant for kiiling hie own déer. This would restriot thé operation of the~ Ajt
to hunting or kiiUing gaine éither on thé preservéd property or elsewhere than
on thé land of thé persan who kille it.

This énuttmént, soméewhat modifiéd, wac continued in R.S.O. (1897)
o. 287; and hy R.S.O. (1914) o. 262, s. 22, it is now provided that (1) "where a
persan hac put or bréd any kind of gaine upon hie awn land for thé purpose
of bréeding andI preeerving thé samée, no peran, knowing it ta hé such gaine,
chiai! hunt, shoot, kill or destroy it without thé consent in wrîting of thé ownér
of thé land." (2) "This section shail not prevent any persan froin shooting,
hunting, taki-g or kiiling upon bis own landI, or upan any landI over whirh hé
hec a right ta shoot or hunt, any gaine which hé does nat know or hac nat
reason ta beliéve ha.- 'éeen so put or bred by soiné othér persan upon hic own
landI." AndI pen...aes are pravidéd for infâ.nguméent of thé Aot. By thé
express wording of this ormet ment, thé common Iaw right of thé ownér of landI
ta kill gaine which hé finds thércon is preservéd, provided that hé does not
know or hac not réason ta héliéve that it je preservéd gaine, and thé expression
of this right eéfme ta prédicate that if thé landownér doee know or hac roeauo
ta hhivé that thé gaine ie prourved, hé muet not kilt it on hic own landI.

Thére is nothing in this énactinént ta changé or affect thé character of
thé right ta shoot or kill game. In other words, it atill remains au inccrporeal
right, and shoultI hé created or assigned by deed, althoLgh thé "consent in
writing'" cf thé ownér of thé landI iis ail that ie required by the Act. But a
praper consenat, if not undér séal, would no daubt bé tréatéd as an agreement
for a deéd as before mentioned.


