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is due to Mr. Mowat. H1e hue introdueed a bill, intitled
IlAn Act respeeting the trial of issues of fact by a judge
in certain cases in Upper Canada," the preamble whereof
recites that it is oxpedient "lto provide for the trial of issues
of fact by the court without a jury whenever ail the parties
te a cause prefer that mode of trial."

Nothing ean bo more just or more reasonabie than the
assertion thus made. It ie a maxim of law,, that "4volenti
non fit injuria." If ail the parties te a cause prefer te
have that cause tried without a jury surely there can ho 1no

objection. They are the parties interested in the resuit,
and if satisfied, iustead of putting themselves Ilupon the
ceunt.ry," te put themselveo upon the common sense,
tried àkili, and trained judgment of the court, though con-

sisting of a single judge, it is net for mere speculists te
interpose.

In Lower Canada, at first, trial by jury in a civil case
was a thing unknown as weil as unauthorized. In 1785
a provision was made, lethat ail and cvery person
having suits at law, and actions in any of the courts of
Common Pleas, grounded on debte, promises, contracts, and
agreemnents of a mercantile nature oniy, between merchant
and merchant, and trader and trader, se reputed and under-
stood according te iaw, and aise personal wrongs, proper
te be compensatedl in damnages, may at the option or ehoice
of either party have and obtain the triai and verdict of a
jury, as well for the assesement of damages on personal
wrongs committed as the deterinination of matters of fact
'n any such cause." (25 Gee. III., c. 2, Art. 9.) In
1829, iL wau enacted, that "lin any persenal action wbnt-
ever in 'which the remedy souglit la compensation in dama-
ges interest and cos ouly for some wrong ,sustained by
reasen of some delits or qua8i delits te meveabie property
oniy, it shahl nnd mav be inwfui te and for the plaintiff and
plaintifs, defendant and defendants therein, and te and for
either of them, at hie, her, or their option and cheice, te

have and obtain the triai and verdict of a jury, as well for
the determination of matters of fact as for the assessment
of damages in such action, i due course of iaw, &c." (9
Geo. IV., c. 10), but in 1849 it was enaeted, "lthat ne
trial by jury shahl be allowed in any civil suit or action
wherein the sum of money or value of the thing demanded
or in dispute shahl net exceed twenty pounds currency, &c."
(12 Vic., c. 38, s. 88.) Such le now the iaw of Lower
Canada.

In (Ipper Canada, as early na 1792, au act was passed
reeiting that trial b7 juy hall long been established and
approved in the mother country, and then enacted, that
after lst December, 1792, "lail and every issue and issues
of fact which shahl be jeined in any action, reai, personai,
or mixed, and brought in1 any of His Majesty's courte of

justice, &c., shail be tried and determined by the unanimous
verdict of twelve jurors duly isworn for the trial of such
issue or issues, &c,1 (32 Geo. III., cap. 2, s. 1.) ln 1858,
when Lhe jurisdietien of Division Courts was increased te
£25, it wus provided that Ilthe judge of the C ounty Court
or his deputy (acting as judge of a Division Court) shahl be
the soie judge te determine ail actions brought in the said
Division Court in the summary. manner authorized by thie
act, and ail matters and questions of flict relating thereto,
uniese the amount ciaimed shall in cases ef tort or trespase
exceed £2 10s., in other cases where the same shall exceed
£5, and whero either of the partIes shahl require a jury te
bc eummoned, &c.," (la & 14 «Vie., c. 53, e. 30), and iL is
then enacted, that l i ail actions of tort or trespase where
the sum of meney sought te be recevered shail exceed.
£2 10e., and in ail other cases where the same shall exceed
£5, iL shall be iawful for the plaintiff or defendant te re-
quire a jury te ho summnoned te Lry the said action, &o."'
(s. 32). Se, Ilin case any judge befere whom a suit
shail be tried in a Division Court shall think it proper te
have any fact or faces controverted in the cause tried by a
jury in such case a jury of five persons present shahl ho
instantiy returned. by the cierk of the court to bring such
fact or face as shahl seem doubtful te such judge, &c."
(16 Vie., cap. 177, s. 11). This is now the iaw of Upper
Canada.

In what respect dees Mr. Mowat propose te change this
iaw ? HIe proposes te enact that "4in every cause in the
Superior Courts of Common Law,, (Queen's Bench and
Common iPleas), and in the County Courts, ail issues shahl
ha, tied and ail damages shall bo assessed by the Court
unleas somo one of the parties requires tue saine te be by
s jnry," (s. 1), and that Ilwheu a jury je net se required,
any judge who rnight have presided nt the triai or aese-
ment of damages by a jury, shahl be competent te try t.he
cause and assees the damages; and the verdict of the judge
shaîl have the same effect, and the proceeding upon and
after the trial as te the powers of the Court or jndge, the
evidence or otherwise, shall be the same as in the case of
triai by jury." (s. 2). The iaw as te juries in Division
Courts le te remain intact.

Comparing the law of Lower, with that of Upper Canada,
and the latter with the bill prepoeed by Mr. Mowat, we
have the foilowing resuits. Where the demand in Lower
Canada is lees than £20 ne' triai by jury can be hadl.
Where iu Upper Canada the demand exceede £2 los. and

is leas than £25 a jury may ho required hy either party,
and if net requfred, the trial may bc had without a
jury. In Lower Canada, if the demand exceed £20, and
be for a dlaim of a mercantile nature, or for damage te
moveable preperty, cither party te the cause may demand
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