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RECENT ENGLISIl PRACTICE CASES.

atrustee of his costs, but it only does so if sone- of sortie railway stock. The statemient of defence

tlinfg hias occurred to deprive the trustee of his was long, the equity, if any,hlaving to be collected

right t() take them out ot the fund, which is part from a coiplicated, state of facts. The defend-

Of the contract under which hie undertakes the ant had put in the followving demurrer : "The

trust. Lt lias been attenipted to confine that defendant, F. McLean, dem-urs to the plaintiffls

right to costs which are not~ costs of litigation ; staterfelit of dlaim, and says that the saine is

but Cottere// v. Sira/ton directly applies on this bad in law, on the groundo that the facts allcged

Point.therein 
do flot showv any cause of action to which

Poin y .j-ia fth aeoiin effect can 1e given by the Court as against the

1 should certainly have held 50 on principle, but defendafit, F. McLeafl, and on other grounds suf-

I confess I arn puzzled by In re Hoskins. 1 cani- ficient in law to sustaifi this demiurrer."

flot understand that case ; but 1 think we are The plaintiff mioved on summofis that the de-

bound, by the earlier authorities, and oughit to mnurrer be set aside, " on the ground that it does

follow them in the presefit c 'ase. nt state specifically whether it is to the whole

Co"oL. J.-I arn inclined to think that if or to a part, and to what part, of the statemefit

atrustee is deprived of his costs upon proceed- of dlaim-, and that it does flot state any ground

iflgs taken under the Truistee Relief Act, an in 1awv for the demurrer, or only a frivolous

appeal might be brought. 'ground of demurrer is stated."

[NES ,.. The -b t haidk 0,7 too. ~ Kay, J., refused the application. The plaintiff

ar E -de T h efi.ancn .se t o s aniu e now appealed, and the question w as w hether the

>.eshecivey.]above 
greneral demurrer for want of equity, with-

-- 
out stating any particular ground of demiurrer,

CURTIS V. S HP Fi 'E 1, t) wvas sufficiefit in the face Of Tmp. 0. 28, r. -_ (Ont.

lIMP. O. SO--OPnt. O. 44. Rule i go).

Ie7lv,or--I19lScre'îboy of Cour/1. JESSEL, NI. R.-This is a case in which 1

'Where a great lapse of tinie bas occurred, the rigýht niust sa), that the plaintiff had somne..reasofl to

to revive is flot itbsolute, but is subject to the discre- expect a gencral demiurrer for wvant of equity...

lionof te (-,otit.I have not hecard a suggestion in wvhat better

[Feb. 28, FRY, J.-L. R. 20 Ch. Div. 398. forni the demurrer could have been put in such

F UV'i, J., (after referring to the circumistances a csattepsn.It is urgcd that if wve hold

0f the case).--The question wvhîch I have to de- this demiurrer good in forrni the direction of Iflip.

terminie regards the discretioli of this Court as 0. 28, r. 2 'Ont. Ruile 190) wvill be nugatory; but

to allowing a revivor under the circuinstances, that is not 50. 1 do not think that it wvas in-

because undoiîbtedly the law~ is this, that, after tencled to make it impossible to deniur in a

the long lapse of time which bias occurred here, case xvliere the statement o f dlaim is 50 frariied

the right to revive is not absolute, but is subject that the only way of mneeting it is by the simiple

to the discretion of the Court, and ini cases of allegation tîhat it shows no cause of action. In

long delay, gross negligefice, laches, or change any case agerldfrer like this would

Of the situation of the parties in consequendes of be imrpr bu.hn ti not 50 in the

a decree, the Court bias declined to allow a pest casproe.,btIthn t

revivor. peetcs.ea

[NO)TE.- The Iinp. and( Ont. Ordjeis are idenl- BAGGALIAY, L. J.- -In my opinion a genea

lica/ sofar aafet hsce]demiurrer 
may be sufficient under the order, and

as c/fets k/scas.]1 timini that it is s0 in the present case. I do

not mean to say that it generallY is so.

BID.DER V. McLEAN. LINDLEY, L. J.-Each case must be deter-

Imb. O. 28, r. 4 2-011t. Rule 190. mnined with referefice to the formn of the state-

P/eain;pg-Geflera/ demnurrer. ment of dlaim. I think that in this cause a

When the facts set out in a statemnent of claimn are long gt neral demurrer is sufficient, though I do not

and complicated, so that the equity is flot apparent, a say that it would be so generallY,

general demurrer may be sufficient. ,NE- The Ii. and Ont. Ru/saevr

(Feb. 25, C. A.-L. R. 2o Ch. D. 512. [OFue 

r /.»

Action seeking a declaratioli of trust in respect tuai/y identical.


