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he defendant and the manager of the plaintiffs' fi ap-
peared both to be persons of respectahility and probity.
1'hey did not agree as to wbat passed between themn at the
urne oiî the purchase. Il, is delendants niisïortuneI fi li a,
not any writing, nor indeed any circumstance of corrobora-
tion, to turn the scule in his favour. Plaintiffs' firiuar not
manufacturers; the- *<yleal not only in cernent but in other
eomniodities, c.g., wood and coai. The particular brand of
cernent whichi was, attacked is spoken of by persons of mnany
years' experience, lîke Michael A. Piggott, as being a brand
!twiceh had a good reputatioi lielore others now in the inirket
were discovered or developcd; that At is to ho relied upon-
and that faet is kçnow'n amongst contractors; and that it vaii
bo offered confidcntly to architeets and engiiieers. 'SQ that
upon this braneh of the case 1 inust hold that therýe wnas no
warranty, express or iînplied.

But if 1 wcre to hold otherwise on the first braneh of
the case, it would be impossible f04' me, upon the evidene
before me, to hold that, the defendant had satisfied the onus
of establishing that the trouble whlieli arose in the constrrns
tien of the building was due to <lefects in the quality of the
cernent. T1here were otiier causes whÎeh mnight satisfactnrilv
account for the imperfections besides the thcory-foir aft,,r
ail it was only a tlîcory-of the experts called by the defend.(1
ant. There was palpable neglect arnd want of ordinai, b'îsi-_
îîess cure in tI< e onduet of the defendlant and those pac
by' hlm ini charge of the conetruction. There was no in-
spection of the g-ravel at the pit by any person of skill.
TIeamsters appear- to have hrought it as the 'y chose. NMater-
îal was thirown together in -a haphazard fashion without an),
rroper proportions bcbng regarded, ani it was handled andj
used ini construction hy inere w orkmcn without any kno(wl-
edge of or skill in s0 delicate a proccss. 1 should say that
this course of dealing supplies a more obvions snd Probableý
cause for the difficulties thRt enusued than does any illegedt
defeet in the ernent.

The resuit is that the plaintiffs are entitled toi jidgmexit
for the full amotint, less the sum paid intoý Co-urt, 'with
costs. The counterelaim is dismissed with eosts.
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