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An exception is made by sub-sec. 3 of lands flot im-
proved or settled, not of importance to be considered here,
as, if it be necessary for plaintiffs te negative the exoeptxom,
I should shlow it to be proved by affidavit..

In the f actum for the appellants ini Grand Trunk R. W.

Co. v. McKay, 34 S. C. R. 81, will be found a hîstory of the
legisiatien in Canada conceruing the duty of railway coin-
panies to fence, and English, Scottîsh, Ontario, a.nd Mani-
toba cases are collected. I do not thiuk it would serve any
good purpose to retrace that history and review those cas
here-the legisistîen is, 1 think, clear.

The obligation i8, to "erectsud maintain upon the. rail-.
way." Il Ralway " is dlefined by the Act (sec. 2 (s)) as inelud-
îng IIproperty real and personal counected » with "" aay

railway 'which the company have authority to censtruet or
operate." A feuce buîlt at any place on the company's prc>
perty sufficieut to keep ont cattie, aud of the required height,
would stisf y the statute. There was, before the lease, no

duty cast upen the railway compauy to fence se that animai.

raight not get from their owu land upon the hune of rail-

there wss no duty te place a fence adong the aide of the rail.
way line preper. A lease being mnade containing a pro.-

vision that the leasee should himself build and maintain a
fence--does that thereby create a duty on the comnpany to

build a fence themselves? I should think that to asic the~
question auswers it ini the negative.

B3ut the cms is not without authority. In Yeate.

v. Grand Trunk ILW. Co,in part reported in 9 0..
W. B1. 423, sud in full in 14 0. L. B. 63, a Pivisinal Court

heh.Iwd that the owner et land adjoining a railwuy
track who lin( agrced to kceep up gates, etc., couhdl net elairn

against thle railway compauy for defect in such gatea, and
thait his tenant was in ne better position. My brother Brittoti

pofints out that the kuowhedge of the tenant of such an agree-.
ment is imimaterial, sud that the riglit of the tenant is no

higlier than that of the landlord, even thougli he inight b.
ignorant of thc existence of the agreement. JUnless 1 am
prepared to overriile this decision, I ought to hold againat
the right of a tenant being 'higher than that of his landlord.
1 have re-read the cases cited in the Yeates judgmieut, and amn
of tihe opinion that the. decision is rightL There eau b. nu
difference in principle between the relative right of owner and


