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cation, and not a genuine instrument, andi the saine Une of
argument has been foIloed in supporting dais rule. The deed
certainly has a ve ri~ upicious nppcarance, and the non-asser-
tion of the plainttlPsright, if it mwcre valid, for su long a curqe
of ye, and lais owit declarations as to not ou'nisi- property,
nakea il, 'we tlaink, a yery proper case for a iiew strsal. Ille

point. whctther the plaisititr hy this decd, a.ssuming it la ho
gninentitles hiiinelf to recover as agpaitist thue prescaut do-

îendants, was not urget eituier uit the trial or ao.
Rule absol-ie.
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13UMMARY PROCEEDINGS TO EX'ECUTION IN DE-
FAULT OF APPEARANCE.-C. L P. «ACT.

By the 41st section of lte Aet, in dernands for
debtsand liquidalcd sums, lle plaintife is at liberty
te endorse on the wvrit of Summons and coupy the
particulars of his dlaim, iii e form cotutained in
the Schieduie. The efl'ect of titis endorsment In
"tspecial, form"I is greatly to accelerate UIl judg-
ment if the defendamt does flot enter a dcfence;
for by te GOth sec., in case of the non-appeurance
of the clefendant t0 a sumnions ses endorseci, te
plaintiff, ini filing an affidavit of personal service,
or rmie, or order for leave to, proceed, may, at the
expiration of eigbt days from the Iast day for appear-
ance, sign judgment for any sumntfot cxceeding
the sunt endorsed on the writ, and sue out his c\oe.
cution. But ilium~ is a provision enabling the Court
te let in a defendant Io defend tupon an application

supported by satisIactory affidavits, accounting for
the non-appearance, and disclosing a defuec upon
the mnerits.

As but tiese sections are taken from thte Eng-
lisli Common Law Proccdure Act of 1852-tho
former from the 25th, and Ille latter from the 27th
section-the Englisht pratice wvii guide us in titis
country till our own Courts have establisicd one.
As these are vcry important sections, and likely Io
be brouglit cariy into play, wte have considcred thiat
some extracts froin a work by Jtèrr, (notes on the
English Act) wvould Le acceptable, at ail events Io
tuie great body of country practitioncrs; we thcrc-
fore subjoin ilcmn nearly as coniained in the work
referrcd lo, observing that, it is only -%vhcn the de-
fendant retîides tclit lthe jurisdiction tuait final

[judgment on defauit is obtained:

jThie final jutigment under this (sec. 60, our Aci)
section is only to be obtained in cases where the
wvrit of summons is specially endorsed (under sec.
41, our Act.)

The writ must have been servcd personally, or
leave obtaincd to, proeced, as if personal, service
liad been effected under sec. 7, t(sec. 34, our Act);
in the former case îlie affidavit of personal service,
in the latter the Judge's order must be filcd in sign.
ing judgmcnt.

The defendant mny bc lut in to dcfcnd after judg-
ment signcd, upon an affidavit of merits, (Lis led v.
Let, 1 Salk. 402), but the defendant must be an Mhe
»wcrils. Pions of lie Statute of Limitations(1Id
dock v. Jiotmncs, 1 B. & P. 288) of bankrupiey (Evans
v. Giii3 11B. & P. .52) oar in fancy (DclaJidld v. P armer
5 *Saunt. 856) (Marsli 391) arc cdefences on ille
mnts Nviîhin titis rude. A plca to, an Atiorney's
action iliai ne bill %vas dchivered, wvas in Beck r.
jlocrdituit, (4 Dow]. 112) licld flot to lx- a pion to,
iltc inerits, but in IVilkison v. Paýgc, 1 D. & S. 9 13.
Tindal, C.J., exprcssed an opinion to a digèerent
efiiect

Mie defendant mnust also, account in some way
for flot havin.-cntercd an appearance.

The defend:mt must generauly pay the cost of
tce application (Listed v. Le, sup.) and Lie must

plcad issuably on Ille same day: sornetimes Lie
mnay be ordered Ie bring money into, Court:- (te
Wade V. Ç-Imcon, M. & W. 637.)
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