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muent of the coets, and directing payment of theto anfunt ta the'
agent of tîte plnintiIfs' attorney ia Dundas ; but of this demand
the defenilant 8 attorney took tia notice.

Plalatifis' attorney tbereupon trented the ortier of %Ir. Juetice
Adam Wilson ns anidued, and placed a writ of cxccution in the
hands of the pheiff.

Out the 19th Mlarch defendant nhtninecd a somumons front the
Chiet Justice of Upper Canada. calling ripou the pIainiff.ï to show
cause why al proceedings on tie exeeution sliould not bo set aside
or staycd. and why the filing or servinig o? îhc plens and of the notice
tu rcply Qliould not bo deetaed a geoi) filirng and service under the
order of Msr. Justice Adam IWilson, on the grouud ithat ire costs
trader the order bavirig boon tielrcd and refued, the order hiad
beca coniplied with.

On the 21st Nlarch the assiies for te county of Waterloo coin-
meneed, and terminatcd sbortly tlteafter.

Ro¼er1 A. Ilarri.ýcn iowed cause ta the itummoai. Ife argued
that tender on the Sth March was not 1,in a week " front Uie lit
Mardi. within the tnenaning of theoroder; thrta n wcek» ment
in seven days ; tbat the first and last days wcre inclusive (Moore
v. Grand T-rik Raiiway C'ompatiy, '2 U. C. Prao. R. '227; Rîdout
v. Orr. lb. 231 ; Cameron v. Cameron, lb. 2513; Rule P'r. No. 166;
Cou. Stat U. C. cap 22, sec. 342) ; and that aidon sny circumn-
stances dcfendane.s @ubsequent conduct 8howed hoe ras n0t ready
aîîd willing te pay the cosîs, and so ho was entîtled to no relief.
(~Cook v. I'hillps, *23 U. C Q. 13. 69 )

S Richards, Q.C., in support of summons, contra, argued, that
the tender was in time (I Areb. Prac. Il Eda. 160, 161) ; and if
sa, that defendant, la strict Iaw, iras entitled to bave his summnons
made absolute, and wiîth costs (lb ).

DnAx'nn. C. J-1 talie the tender ard refusai of the eosts taied
ta bie, for te purpose of fulfilling the terms of the order imposed
upon the defendatit, eqîîivalcnt ta payment, andi titereforc tat ho
bad donc ail Vint iras required for setting asido the judgment.

The plintiffs' attorney ndmnittedti bat the refusai of bis clerk to
receive the costs wat -,n errer; and lie, by a telegran, andi tlîrough
an agent, to ivhotn hie wrate for the purpose, applied t0 the defen-
dant's attorne-y for tlîem. But, awing te an iii.feeling between
tirera, arisiing from earlier proceedings in the cause, the paymeat
bas been hitherto evaded by excuses which. in the mildest fermiof
expression with whicb 1 eau charaeterize tbem, are not snoh as n
man of professicînai respectability sbould condescend to rely upon.
If 1 féit, that t quegtion which I bave to dispose of rested on
tiroir sufficiency, 1 could not bo induceti ta grant titis appoication.

[n my vicir of tire facts, the judgmeîît was, by force o? the
order, aund of the taxation and tender of the oasis and the filing
and service of tho pleas, at an endi. The plaintiffs ehoohd have
taker~ issue, and have served notice of trial initediateiy. They
'would have hati ne difficuity in getting the Z04ts paît!, after a
proper demand anti refusai. The course the plaintifsi' attorney
elerted ta laite, after hie became airare of lthe error bis clerk bat!
coînmitted lu refusing the costst, lias, il; seurs, throw triai over the
aqsize; but tltough titis is tu bo regretted, 1 do not tîtiai 1 can
impose any neir conditions on the defsndant. The proccedings on
te expeution, irbatever they are, muast be set oside. As for the
irrit iulsef, the order of Mr. Justice A1. Wilson extended ta it as
irell as te the judgnient.

As 1 tbink the condurt ai' thé defondant's attorney flot ta be
appraved, in reference t0 him withholding payaient of tl.- .josts, 1
shall gise no casts o., this application,

On the 29th March the Chief Justice mode an ,~-.Jer directing
that ail proceedings under tihe execution liouuti be set aside, and!
titat, the filing and service of the pleas Bhouht! bc deensed a gooti
filing and service, and of the notice to repiy under the entier of
MnI. Justice Adam Wilson.

On the sane day the Torento agent of the plaintifst' attorney
fent. a telegrans ta plaiiîîifs' attorney of the resuit, anti at!vised
him, lu arien t0 avoiti juilgment of non-pros., at once t0 tnke issue
upon defendant's pleas.

On the Slst Mardi plaintiffs' attorney at Bierlin book issue on
the pions, by filing andi serving joinden in Bierlin. On the samne
day the agent of defendant's attorney at Berlin recciveti papers
front the defendaîtt's t Ltorney tu aigu jutîgînt of non-pros if
itjinder not fied, but too late ta ettablo btin ta do so, as the joinden
Lad been previousiy filcd.

On tht' '2nr April lamt, plîiittiff-i execute-1. iînder thrir carporato
scal, a powern or attorney it lavor of Urne agent of plnintîifi' atter-
ney la Dundas, aîîtinrizing hm ta n lemand frnm slcenlfait tentd his
attnrney payaient of the sumi of £6 Os. 2Ji., taixot nter the order
cf -.%I. Justice Adiam Wilson.

On thse 9tît April n copy o? the powrer of attorney andi affillavit
of execnîlon irero ser'red on deln'ant, irbo saiti ho bati pauid the
cottss ta hiq attorney anti referrei the pnrty te htm :andI the
attorney, on lthe groati( that the poweor of attorney wns not. can-
termigned hy the president of the' corporation, rofused paymient.

Oin the' 3rd M.%r.y last, plaintifis' attornîey obtaineti from Chie?
Justice Draper a garnirons calling on defendant, big attornîey or
agent, ta show cause why defendant shouii not ho aoret! forth-
seith tu pay ta the plaintifF8 or their attorney tho costq taxeti ta
tho plaiîttiffs undor andi pstrsuart. tu the orden of MNr. Justico
Adanm Wilson ; vrhy, la defauls. ai' payment. te sunîmens,
obtainet! by tiefendant au or about the 24th day of Februany hast
prist, 81toîtît not ho discltarged with, cosls-, the sait! crier rf Mnr.
Justice Adam Wilson and all procedingn hou tiîereunder ho set
amiude and vacateti with co4ts, the plepts fileti by defendlant bc set
aside, ansi plaintiffs bie at liberty ta ivitlidrnw the joinîler tileti by
îhem borcia, andi sign jutigmens. as agains. defonitnt for want af
a. plon; or whsy sucli other ortier 8houlti not ho made la the
promises as ta lthe ptesidiag judgo in Chamnbers nîay scem meect,
oi) grounds disclose in latafiatvît3 andi papens filed;, andi wby
sncb order ns ta lthe cosîs or the application should not be
nmade. as ta the sait! presidiug judge rhould seem tacet, on
grotintis disclose in la afidavits and papers ftled as aforpsaîd, tvitit
liberty ta plaintiffs te refile, on the application. sacit affiuiavils and
paliers pied on fariner applications iterein, as hoe might be advised.

PlaintifTs' attorney fiioti, on moving tho summane, affidavits and
paporï disclosing the foregoing facts.

S Richards, Q C , iowed casise, Ife contondeti that as the
order of Mr, Justice Adama Wil'.on diii not absaiutcly direct the
payaient of the costs, there nover was nt aîîy lime an obligation on
bbe part af defendant ta pay tem ; bot cvca if Iliore mas, is. bail
been forfcited by refusaI te acept the oasis irben tendent! ; or
tbat plaintiff, by joining isque an lte plenis filetrauder andi pursît-
nl te the' or&ler, litd waivéd the costs, aîîd could not noir recover
teor Ho alsa arguoti that the powrer of attorney iras insufielent.

Rohert A. 1Iarrisn, ila iupport o? the summons, argued, tat
plaintiffs had îî riglit te the rosis; that their ritîbt mas luchante
tili defendant availed Ititasef of lthe torms o? tbe order; tbat there-
upon te right hecîime and iras absolute; that the rigbt contînued
tîll digcbarged by pnymnent; tat tender is not paymont ; that
tite duty ai' lefendîîntilareciprecal wiih the right of plaintiffs; that
tht're mas no wuiver hy filing the joinder, becausu that iras done
mih intention ta avoid a judgmeîîî of non-pros., anti ntot wli tire
intention of ahnndaning lthe casts of pileading lite pions ; tîsat the
niglît ta one thing andth ie remedy another: tîtat if plaintiffs bat!
not a remedy unden lte order of MnI. Jaetice Adama Wilson as
framel, tise court or jutige tat pawtroa affard plaintiffs a new
rometiy, bf making a nom and sur)- ative rule or crier upen
defendant or is attorney for the prjýment of tise cotîts

DRAPSat, C J.-Tbe point for lecision is, mitether an orden
shouid be madle that the tefendanit pay certaiu couîs.

An intt'rlocntory « *dgawnt had been signeti, anti A. WVilson, J.,
set il asie, andi gave thei tiefenatal ave ta plead on paymient of
oasts. On lte lass day for pleatiing, the casts were tendered ta n
clcrk of tise agent for the plaintiffs' attorney, misa, knowing
nothtng about tire malter, tioclineti ta accept thoem. The pîcas
more neventlteless fi;ed, and a notice to reply served. The next
day the agent for plaintiffs' attorney, wha iras absent whcn tisa
te couîs moro tendereti, telegrssphed ta tise defendaat's attorney

tirai; tise refusai of tise costs mas a iitaite, anti requestcd Iheir
paymeut, that the caisse might proceed. Hoe wrte aleo ta another
att.orney ta demanti thiiot But tise defondant's attarney refuset!
ta pay tlîem, sets.ing stp titat tise latter attorney iras not legally
nuthorized t0 rece.ve îiîem. Excution wap then isdued on tho
jutigment. An application iras matie la Chiambers la set rigide te
procccdings under thse execiltion. nnd for tite allowance of lise
pleas ant! deinanti of replication Titis was grantosi. on te grouati
thaI th dcefendaut, isaviug teulorei lte -osts, liai aequired tite
rigbt ta pladt under thse ontier a? A. Wilson, J., and titat lus uno-
ccding wa2 by ntature of that onder regular, aut! tise interlocutory
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