
Com. Pleas Div.] No'tas op CANADIAN4 CASES. Cn. Pleam Div.

occasioneti the owner an outlay boyond the
balance of the original contract price, and at the
saine tinie the payinents to the contractor, or for the
work actually performed have been go per cent, or
under of the value of such work, then in every
such case the claim of any lien.holder (other than
the claims for wages, which I do flot deal with)
must be postponed tili the owner's damnage iç satis-
fieti, and if snch dianage absorbs ail amnounts due
the original contractor under his contract for the
wvork perforinet b' hirm, then such lien will not
attach.

PiaintifP's action dismissed with costs, and lien
,îrdered tt) be dischiarged.

NOTES OP CANADIAN CASES.

PU13LISH-ED IN ADVANCE hC oRDER 0F THIE
LAW SOCIETY.

COMMON PLEAS DIVISION%

Wilson, C. Mj

PE-'TEnI3OROUGu; REAL ESTATE INVEST-
MENT CO. V. FATTERSON.

lW-'staie by eiitireties-Estate, tail-
Afort gage.

Testatrix, by lier will, deviseti to lier Ilcl.
dren A. P. -and to MI. P., wife of A. P., andi to
their chiltiren anti chiltiren's chiltiren forever,"'
the east hialf of lot 15 iii the 8th concession of
Asphodel -,IlProvideti always, that the afore-
saiti A. P. andi IN. 1. shall net lie at liberty at
any tinue or for anly purpose to conve>' or dis.
pose cf [i e saiti lands, as it is i-ny wvill that the
SUI1n0 he entaileti fur the benefit of their chul.

liu'lfie testaitix then deviseti ail the restf
andi residîte of hier estate te MN. P., wife of
A. P., to have antu hoiti the saine to bier andi
hier hieurs, exectitoîs3, admrinistrators andi as.
signas, to lier andi thuir use and behoof forever.
M. P. andi A. P-. inortgageti the sai lot 15 to
the plIailutillfs, purporting thereby to grant the
saiti landis i fée simuple.

Held, taking the whiole will together, that
A. P. atia M. P. took an estate for life by
entireties, andi their chiltiren in fee tail in

jseveralty.

FZdd, also, that the said will did not contain
s .4ch a restraint on alienation as to rendèr the
rnortgage voici, but it was a valiti charge for
the lives of the said M. P. and A. P., and for
the life of the survivor of them.

PoueUe, QOC., for the plaintiffs.
7. K~. Kerr, Q.C., for the infant defendants.
Cltete andi Wallace Neslîiti, for the other

parties.

HOWELL v. LISTOXVEL RiNK Co.

Distress -Sale - 11legality - Notice - Apftraisc-
m;enst -. fore goods sold thain *ecessay-Tetider
-Landord 'uerrhasing ait sale-A banda nnmeit
-Afisdirect ion.

In an action for illegai tiistretýs andi sale of
gootis distraineti, no notice of le4al appraise.
nment of the gootis dietraineti before saý was
proveti. It was proveti that the actual value
of the gootis solti was greater than the amnount
due for rent-that the goods were solti for
less than their value-anti that the plaintiff
proveti a tender before Sale to the bailiff. The
damiages founti for the plaintiff were $475.

Held, that the plaintiff was entitleti to,
rocover, anti that the damages would be flot
merely the différence between the rent andi
the value of the gootis, hut the whole damage
sustaiti by bum, by being tiepriveti of bis
goctis, anti that the eviiel, ce of the actual loss
sustaîneti by the plaintiff justifieti the fintiing.

It was tirgeti that plaintiff had abantioneti
the premîises, but the evidence faileti to, sub-
stantiate this,

IFI. was the preaident of the tiefendants, anl
initorporateti coinipany, anti aiso a niembor of
a gas company, also incorporatdti, anti at the
bailiff's sale purchaseti the poois for the gas

The~ leariieti jutige at the trial directeti the
jury that H. was, iu reality, both seller anti
bnyer, andi therefore the .;ale was voiti.

1-1ld, that there was miedirection, but as it
appeureti that no substantiai wrong or miiecar.
niage %vas occasioneti thereby, the court woulti
flot interfère.

Falconbridg'e, Q.C., for the plaintiff.
Bhceley for the defendant.
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