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festeit by tIhe wit and the te4ttros use of tisa aveu
tise as itrs uuetory te thse limitation, dis e o sufis-
cetty tiitete such dillreoGt tîstest.

3. The reias etder vestet tin ttîe sons deeati aithout issue
survsvîog, flc tteers ef tise testetor wtse wose tsviniget
lis (testatores) iteats.

4. Tise resnIt wouid bc tse snie if tise esiate gis on te tise
sitrs lie reg. rded as a vi sted reinetder ..ubje.et te tie

di.ti y~ thse ethi oft1tie son teestus' *-"Sue sri îEfers Lstae, Il Haeuris, 381, sud Reittse's it.piei, 41P.
YF Siith, 97, couomented on.

No. 15, Tiuly terni, 1868. Appéal of Mrs.
.Tols L. llozhy, froin tha decrea of the iJrphana',
Court.

Opinsion by WILLIAMSi, J., dclivared Jssiy 6,
18c59.

Johni Crelan, thse aider, deviseS the ceai etete,
the lîreceeda of wWich are lu cosîtcoversy, te
Isc Heylin, lbis hairs sud assigna, lu trust, for
tisa uses cf his son, William, fer lite ; and aftr
lis deleese, lu trust for bischibsdren then living,
suiS tisa larfl issue cif sncb cf tissu as assul
tisen ha daceased, tbeir respective haire sud as-
signs foraver, lu equal parts and chiures ; sncb
liesue te take sud recaive cech part suti chars
ouly as bis, ber, or their daceasad parents would
have bad sud taken, if ibeus living ; sud for ant
of snob ulsilslran, or lawful issue, thon in trust
for tbe use of bic rigist heirs fuirever. The tes-
tatm-rN son, William, diaS unmarried, aud avith-
out issue, and the question la, arbe are the par-
sons esititied te the remaluder as tise rigbt haire
cf the testator ? Ara they the pacsons irbo ware
biq, hoira ait bis death, or ara tbay the persons
wbo e are lis haies at tisa deatis of bis son
William ? It la concaded tîsat undar tbe firet
limitation, William iodck only an astate fer lire.
P'owell v. Boacd of Dsoiestic Missions, 13 Wr. 46.
AnS flintt he remîsindar iu fac linsitai tu hic
cbilds vo living at bis decense, sud the lawful
issue of bis chuiran than deceased, aras contin-
gent or axecutery- But whisatrs tia remainder
lussited te the haire of tbe teststssr on thc eOasIs
cf lIi illiae aihout chlldran, or issue cf deceasad
chiltîren then living, is te ha ragarslad as vasted
or continugent, lias beau gi ently diecusced because
cf its importanit, if net dacisive, besîring upen
tLe qusestion, arbether the haire at tie deaith of
tia tesai itr, or the heirs at the deaili of William,
atre entitIedI te the reainder. Parbaps tbe limi-
tation te tise haeire miglît hae regarded as a vesteS
rensalinser 'Linder thse declicuG cf tbis Cousrt ln
Eiser's Estate, Il Barris, 381 ; qud ils ruilings
!ls Iteso v. Diciesj, 7 W. & S. 279 ; 1Lopkis? Y.
Joues. 2 Barr, 69; Xining v. Baldocff, 5 lbid,
503 ; Cliew's A ppeal, I Wr. 23 ; Ross v. Dcakte,
Ibid 373 ; Yssîing v. Stone", Ibid. 105. The
Thse cule is avel eettlad that a ramaindar is te ha
regardaS as vestcd, rather than contingent if
sncb a construction la -possible. If it dl/t not
vest absolutely is the haire ai tbe deatb cf the
tasiator, whty msy it net ha regairdaS as haviug
vested quoi/ar moossculsjact te ha disestad by
the daath of William teaviug hbldran living?
Tha contingeucy upen -wbicis the beire avare te
taka the reaîaîsder, avas net aL centiugeucy au-
noxed te thoir capacity te taka, but su avent
indepandaut of thaem, aud net affectiug their
cspLieity te takeand transmit their right te the
reasnsder.

Tiseir right te tise remainder aras cuiy pravant-
cd front ising au abseluta iuserast by tisa possi-

hility of a child of William coming into aise and
surviviug hlm.

The limitation herc la snhstantially the camne
as in Ettec's AppQal, whiceh was declared te be
a vested reteainder.

Lowrie,, J., says: The estate to Heanry ie
termes ias a life astate. if it 'wns only a lifé
estate, filent the estiite cf bis mîhborul thilsiren
was a contingent remnainider, and that of the
other davisees (the testator's survivieg hairs) a
vested oee subject to be defeated by fie cieatb
of lanry leasing issue " If then tlic estais (le-
vssed te the testsîor'e rigbt heirs was a vsted
reciainder, the beirs nt bis deatb isolaflic estate,
and as William, the devisee for l'Ife, ie~one of
the tesîator's hieirs, it would follow that hiiý e
Tisses heosme entîîled te bis eliare on tl. hcs,
nation of bis life estate. But there are alfhe-
rities, and amoog them corne decisions of cor
own, whicb show that the raînainder in tbis caseý
is- te ha regardedl as contingent, rather than as

Ivested, sud the weight of the autherîtiés seaine
Ioab in faveur of this doctrtie, I LthUe prieir

fee be contingent, a remrainder rnsy bc creatsd,
to vest in the event of the first tstate neyer
taking affect, thougb it would nlot hie good as a
remrainder,if ît was te sueeed, inst"As of h'iesg
coltiteral te the contingent foc. Thus. a limi-
tation te A. for life, remainider te bis issue le fois,
and lu defisuit of suob issue ramainler te B, the
remainder te B la good as bcbng collateral te tIsa
conitingýent fac in the issue. It is net a fac
mounted upon a fea, but it le a contingent ra-
maindair with a double aspect, or ou a double
contingeucy. 4 Rent's Cein. 200; Luddigto-c
v. Kine, 1 Ld Raym, 203 ; Fearu on Rtem. 373.
The camne doctrine is laid down hy tbis court in
Dsirseodie v. Reed, 3 S. & R. 451 ; Weaddell v.
Rssttew, 5 Rawle, 231t ; Stismp v. Findiey, 2 Id1.
168, in rafarence te cimilar li mitation'ls. IF thi
the remnainder is te be regarded as contionet,
iu whons did Lt vest ? In those whe wéare hairs
of tile testater at the fimae of lis dleath, or le
those wlso were heirs Lit thse deaîbl of bis s ,n
Williamn The ralmLindocr, if contîigent, did nost
vst tilt William's daath. But it dloes net fo, i sw
that it veste/t ln those who avers theý beirs 'ilt bhis
deaîb. If Lt did, then it ae doutïy contingent.
The avanit upon wbich il avas te take effoctî aud
the pacsonis te whom tbe estate wis lirnited, cor"
beth duhious an/t unoertain. If ti ,re s ie
unceriaisity as te the clees, the persorne c '-ca

positsg tha css, ceuld only ha kuown and 0sýc

tinnd ripou the daath et the tasnant fo r il/i.. If
the reainder bail beau exîpressly limitaS to tIti
haire living Lit the daatb of the tesrator, [t aveul
have beeu contingent, lu sicav of the dîsoissYi. cf
tbe cacas tact citeS ; sud the questien rectirs,
wbe ate tbe testator's rîgbt baiNs?

As a gaucral rula of construction, Lt la aveil
cettiad that a devise, or bsquest to ehtica, or
hairs-at-law if a testator, or te bis tiaxt of kim,
will ha construad as raferring te those alto aro
cuch at the timie of the testator's tiecease, us1 css
a différent inteut le pleiîîly umaesed by tis
avili ; Ilalloreay v. Jclsf/,5 I e-ev, 399 ;
Elnsley v. Yeouoq, 2 M. & K. 82; Je(57.553 v.
Gercer, 2 Colt. 5'7 ; qciylh/ v. Bad/tam, 9 iliar.
370; Gcam/y v. rimager, 1 De Ge'x, Msilioiilîîil
& Gordon, 502 ; Urqsieltect v. Uîçsse/tart 36 B g.
Ch. 613 ; -A/betit Y. Biadst-eet, Allesn, 589.


