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William Hew-y (lied en the 17th September, 1918, leavi
gÎll in wh-1ich hie set out the bequest of $4,000, the power of app
ment and the fact that Christy had clied intestate without, tu
exercised the power, and then proceeded to exercise the. j
"to the extent to which 1 amn entitled as such çiurviyor,"
distributed the. corpus of the funid among certain relatives e
testator.

The. Judge of first instance held that the. ettexapt by Wi
Henry alone to roake the. appointmnent and distribution
ineffective, and that the corpus of the fund fell into thie re
of the. estate of William and should b. distributed as directi
his will.

William Henry and Christy neyer held this fund eitlh
joint tenants or tenants in comnxon; neitiier of tiiem haý
right or dlaim upon the corpus or estate therein; they wE

rciethe incomne during their respective lives and te, ap
by will the. person or persons to receive the corpus upon the.
of the. survivor; they were in no sense trustees; nor coul4
said, although tiiere was no resulting trust, that tii.y shou
treated as absolute owners of the fund.

Reference to Sugden on Powers, 3rd ed., p. 12 6 ; Inre 1
[1907] 1 Ch., 475, 478, 479; Farwell on Fowers, 3rd ed.,
Halsbury's Laws of Eingland, vol. 23, p. 15, para. 36;
Wade (180), 16 Ves. 27, at p. 45; Townsend v. Wilson~~
1 B. &AId. 608.

Tiie correct iule was laid clown by the. Judge of fi
stance.

The appeal shoud be disrmisse; the costs of alpate
the appellant should b. paid out of the. estate, tiios. of the tr
between solicitor and client.

MEWRDTH, C.J.O., read a judgment to the sain efe
referred particularly to Farwell on Powet's, 3rd ed.,p.6
agr.ed that the. power ws a joint power ziot exrialb
sutvivor alone.

MAÂEE, J.A., was of opinion, for reasç>ns stated i la
that William Henry Simouton had a power of appite
will over one half of the fuud, and had bv his wiU kDesl


