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141se imJJrisoriment-Giving prsin~ ,cstody foaaa1 cee,-
mittig offence-21 eo025 Fict. c. 96, s. 103.

A persan feund conittirg an ofl'ene against the Larceny
let niay ba immnediately aptrehended by any peran
without a warrant, pravided, aeeardiog te the rude laid
dawn in [flrmaa v. Seneschal, and adopted je Roberts v.
Orchard, the persan sa apprehendiisg hanestty betiaves
ittte existence ci facta, whieh, if they had existed, would
have justilted him nder the Statute.

lle'd, that thia betief mnust rat an anme graund, and that
mnera suspicion will not ha enugh.

[16 W. R. ffl; .April 2, 1868.]

This was an action for false imprisonnient.
Plea-Not Giailty by Statute, 24 & 25 Vict. c.
96, ss. 51, 103, 104, and 113.

At the trial before Byles, J., at the la8t Guild-
hall sitting-s, it appeared that the defendant,
who lived in a suburban villa, liad been on several
occasiens alarmed by attempts nmade te breakt
inte hi$ lieuse during the niglit. On the night
of the Sith of Octeber last, about haîf-peet twelvo,
ha was in a back rooni on the greuud fleer, and
and on boeloing out of the windew ha saw a man
ut bis back deer, Weho, ho conchaded, was trýing
te offet an entrance. Ha at once rau up stairs
te bis bedroom te fetcli a sword and piste], and
alarmed bis wife, wlio liad alroady goe te lied.
Sbe rau down out cf the front doer screaming
police, and seoing a man standing at the gardont
gate in front of the lieuse, gava hi in custody
te a policeman a'ho came up et the moment.
This man wats the plaintiff. Sbortly aftarwards
the defendant came down withb is sword and
pistaI, and saw bis selfe standing witb the police-
man et the gata. Tho -vife,pointiug te the plaintiff,
said, 1 that is the man," or words te that affect,
and the dafendaut thereupon gava hlm loto custo-
dy ; but after tbey had proeedod soe fifty yards
on the way te the police station the defendant, ou
the plaintiff's assurance that lie was a respectable
man and a neiglibour of bis, axpressed bis wish
te wsiîhdraw the charge ; they, liosever, went
en te the police station. The plainuiff it appeared
lived in the saine row of lieuses as the dofendant,
and vas walking homo along the pavement, aud
was within a stone's throw of bis owni bouse,
wben hie heard the defendant's vifa scroaming
police, and stepped et the gardon gate ta loarn
what vas the bnatter, and vas thon given ln
custody. A centre bit vas found boit morning
et the back cf the bouse. On these facts, ne
wituosses being cailed fer the defence, the jury
found for the plaintiff, with £10 damages.

Foard nov movod, pursuant te ]cave roserved,
te enter the verdict for the defeudant.

The plea is fouuded on sections 51, 108, 104,
&118, cf the Larceny Act, 24 & 25 Viet, o. 69.

The 5Lýt section defines the crime efburglamy ; by
the lOdrd section "lany porson found cemmitting
any offonce punishablo aither upon indýctment
or upon summary conviction by virtue of thig
Act oxcept enly the offence of angling in the
day trne, may be immediatehy appreliended witb-
a warrant hy any person," &e. By the lO4th soc-
tien Ilany constable er pouce otficar may take
loto eustody without warrant, any persan whom
lie shahl Sud lyiug or loitoring in any higlivay,

yard, or other place, during the night, and whomn
lie shall have good cause to suspect of having
committed, or being about to commit, any felouy
against this Act," &o. ; and the 11 3th section
prevides that lu an action for anything done in
pursuance of the Act, notice shall be given te,
the defendant, and that lie may plead the general
issue, and give this Act, and the special matter,
in avidenca thereunder.

The Act was intended to, protect thosa -who
have by mistake exceeded their duty ; and the
dafondant bore bonâ fide believed that an attampi
at burglary lied licou comrnittod : Roberts v.
Orchard, 12 W. Rt. 253, 2 H. & C. 768; Read v,
Coker, 1 W. Il. 413, 13 C. B. 850 ; Hleath v.
Brewer, 15 0, B. N. S. 803; Hlermann v. Sneschal.
Il W. R. 184, 13 C. B. N. S. 892 ; Downing v.
Capel, 15 W. P. 745, L. R. 2 C. P. 461. Hie
was rnisled by an existing state cf facts, over
whici hoe had ne control.

BOVIar. C. .1-1 arn Of Opinion that this mIle
should be refused. Roberts v. Orchard, did nlot
introduce any new law ou the point, but the
case muet bia decided on the law as previously
laid down, and especially in Hermann v. .S'nesckal.
Iu Roberts v. Orchard, the question -was wshether
the judge should have asked the jury if the de-
fendant honestly believed that the plaintiff lad
taken the rneney, and that lu giving him loto,
custedy, he was exercising a legal power ; snd
it was d -ecided that it would nct b eonongli te
ask thera that, but that they should also be asked
whether the defendant honestly believed that the
plaintiff lid been found cemmitting the offeuco.
But as te the ruIe of law, the Exchequer Chaniber
adepted what had before been laid down by
Williams, J., i0 HIermann v. &neschai, viz., that
the dofondant bas the protection of tbe statute
Ilif ho henestly intended te put the law ln motion,
and raally believed in the existence of the state
of facts, which, if they existed, would have
justified hlm in doing as ha did." That I taka
te have been the mule before Roberts v. Orc/icrd,
and it was Dot iuteafered 'with by that case, and
must be applied boe. Did the dofendant thon
in this case te adopt the words cf Williamns, J.,
i0 Roberts v. Orckard, Ilhcuestly believe iu the
existence of those facots which, if they had existed,
'would have afforded a justification under the
statute V" It is clear that it is flot nocossary
that an offence should have beau comnmitted
under the statute by any eue, boe thero was
certainly ne suob offouee eunîmitted hy the plain-
tiff, sud thora is oothing te satîsfy nie that the
defendant did beliove facts wbich, if they lied
oxisted, would bave justified hirn, or that the
plaintiff was fouud commrittiug anly offeuce under
the Act. Thore was no entry, ne robbery, and
ne attempt ; and further an attempt et robbery
isnfot within tha statuts. Tha casa is net bronglit
either withiu the blst or the 58th section; and
there is ne evidenca cf acy such belief as is
required on the part cf tha defendant, or of any
other circunistanca te bring the case within the
Act.

BYiES, J.-I arn cf tbe same opinion, and will
only add eue further en Roberts v. Orchard. My
brother Willas thora says, Ilit is clear ta my mimd,
froni the defendant's evidenca in answer, that lia
was acting on mare suispicion." More suspicion
will net de for belief ha a state of mind whioli
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