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occàsioned a nuisance. on, the preinises. The defend'tnt (the tenant/ thereupon
cornplained îc> the heaith inspecter, and requested him ta abate the nuisance.
The inspecter did cause the nuisance ta be abated, and charged the couts and
expanses incurred ta the tenatit, who paid theni, and deducted theim out cf bis
next ronth's rent, clairning ta be entitled to do so under R S.O., c. 2o5, s. 104,
which reads as follows :"l(i) Any costs or exp.-nses recoverable frein an
owner of premises under this Act, or under any provision of lawv in respect of
the abatenient of nuisances. mnay be recovered froin the accupier fur the tirne
bei.ig of such premises ;and the owner shall alaw such occupier ta deduct
any moneys which he pays under this enactrnent out of the rent front time ta
tine becorning due in respect of said prerni-.es, as if the same haci actually
been paid ta such ownet as part of said rert: Provided, that no such occupier
shall he required te pay any further aura than the an'lount of refit for the time
being due frein hilm, or %Yhich, atter demand of such costs or expenses fromn
such accupier, and after notice flot ta pay bis landlord any refit withrtut first
deducting the amauint of such costs ur expenises, becomes payable by 3uch
occupier, uniess hie refuses truly ta disclase the arnount of bis venit and the
narne and address of the person ta whom refit is payable ;but the burden of
proof that the surn denianded froni such occupier is greater than the rent dute
by hirn -% the tinie of such notice, or which has ince accrued, shalh be on such
occu pier.

"(a) Nothing. in this section contained shali affec-t any cantract betveen
any owner or occupier of any bouse, building, or other praperty whereby it is,
or anay be, agreed that the occupier shall pay or discharge ail rates and dues,
and surns of mioney payable in respect of such houme, building, or other prop-
ertye or affect any contract whaîever between landiord and tenant." 47 Vict.,
c. 39, s. 27.

The plaintiff thereupon hrought this action ta recover the rnonth's rent
kept back ta mieet these expenses, alleging that the defendant had caused, and
shud, theretore, pay for abating the nuisance, and citing s. 62 of the saine
Act, which reads as fal'vs :"Ail reasonable costs and expenses incurred in
abating a nuisance shall be deenied ta be mionty paid for the use and at tht
requebt of the persan by whose act, default, or mufférance the nuisance was
cau5edi, and such costs and expensef shahl be recovered by the municipal
counicil, or local board of health, or persan, incurring the saine, under ardinary
process of law, and the court shali have power ta dîvide costs, expenses, and
penalties between persons by whose acts or defaulti a nuisance is caused, as ta
it May seem just."1 47 Vict., c. 38, s. .34-

R. A. Pelyly for the plaintiff.
7'. H. Psr(rom for thc defendant.
MCKENIIE, J.J. My findings in this case arc ab follows
(i) Tht nuiiance in question was catused by the defendant.
(2) There is fia special stipulation on tht part of tht plaintiff ta pay for

removil of saine.
(3) Tht special clause iti tht lease that tht defendant wil, on its deter-

minatian, rernive aIl ashes and refuse frein tht demised pre'rnises, and leave tht
smre in a cleanly condition fit for tht reception of trn incoming tenant, inight
fai-ly be held ta caver tht cleaning of sediment from bottant of cesspool, thi
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