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I think the appeal should be dismissed with
costs (a).

VanKovgrNer, C —I think the Court of Com-
mon Pleas rightly held that a county is liable for
damages sustained in cousequence of the non-
repair or insufficient construction by it of a road
or bridge over which it exercises control. It is
trus that the county is not, by the Municipal
Act, in express terms made liable for such de-
fault; but T take it thata corporation charged
with or assuming the custody of a road or bridge,
aad having funds, or the means of obtaining
funds by exacting tolls or levying a rate upon
the members of the corporation with which to
mwake repairs, i3 at common law bound to keep
such road or bridge in an efficient state The
difficulty that existed in the case of Russell v.

Men of Devon (2 T. R. 667) does not present
iteelf here; for the inhabitants of county im
this Provinge are an incorporated body or muni-
cipality, and as such Po8sess gorporate property
and rights, and are suhject to many duties, and
can sae and be sued. The same obstacle that
existed to suing the inbabitants, as such, of a
county or parish, stood in the way of a suit
against the justices in Quarter Sessions (suppos-
ing them to be otherwise liahle). for they were
not incorporated, and were a shifting body of
individunls merely, Though section 341 of the
Consolidate | Municipal Act transfers all the
prwers, duties and liabilities of the mugistrates
in Quarter Sessions. ip regard to roads. &, to
the munioipal corporation of the county, it does
not limit the powers or liabilities of the corpora-
tion to those conferred or imposed upon the
Quarter Sessions. Oune reason probably, why
the corporations of townships, cities, towns and
villiges. were in express words made linhle to
individuals in & civil suit for damages, was that,
with rare exceptions, all ronds lying within those
several municipalities are under their respective
¢oatro! and charge The mere fact of a rond
passing throngh and from one township to and
luto and through another adjoining township
or other municipality, without interruption or
chnage of line or character, does not make it a
county road Each township and other muniei-
pality controls the portion of such continunus
roud lying within its borders. and is responsible
for it, unless the road be on other grounds a
county road. The statute does not remove the
common law liability, though it dves not state or
enact it.

I am of opinion, however, that thisaction must
fail, because the bridge in question is not a
bridge lying wholly or partly between a ocounty
and an adjoining county ; not, in faot. a bridge
lying betweeu these two counties, within the
meaning of sec. 327 of the Municipal Act These
two counties embrace certain townships which
touch and adjoin one another, separated only by
4 geographicnl line, unsubstantial and invisible,
They are not divided by any bridge, and strictly
#peaking nothing does or can lis between them.
When you speak of something lying between rwo
other plages or things, you mean, in the accu-
b-_—‘-——-n_.—

(@) YOTE.—At common Iaw. if a bridge he within a fean-
chisa. thowe of thy T*anchise are to repair it. If the bridge
be part within the franchise and part withiu the giliable, so
much a4 {4 Within the franchise shatl be repaired by those
of the franchiw. and s much as i« within the gilaahte hy
those of the yiidae; and go 5 18 3f it be in «wo countes,
mutatis mutandis.

rate use of language, something lying betwees:
the boundaries or limits of the other two placed
or things; something dividing them, or withis
the borders of that which does divide them. Yot
don’t in such a case employ the word ¢ between”
as meaning something common to two parties of
Places, as when you speak in the sommon ordi-
Dary terms of a well or a stable as in use be-.
tween two parties, or gcommon to both, and
which, consistently with the meaning of the
words thus employed, may be wholly on the pre-
mises of one of the parties If you were asked,
“ Does anything in the shape of a rond bridge:
or river, lie hetween two countries 7’ you would
not say, ‘Yes, there is a rond or a river which
PAsses through the oae county into the other.”-
The Legislature have made no distinetion he-
tween ronds and bridges ia this. nor., izdeed, s0
fir a8 I have seen, in any other section of the
Act; and perhaps the case of this bridge is &
single and exceprional one, not within the though$
or view of the Legislature at the time. and i’
therefore a casus omissus. That we cunnot help;
our duty is to interpret the lnnguage of the
Legislatare as we find it, and not, contrary to its ]
menauing. to employ it to cover a case which the
Legislature has not provided for, or has over- §
looked. In this couatry are many roads contin- J
uous and unbroken, which. as one line of road,s ]
traverse two or more counties, ranning from on@ |
into the other, without any visible houndary or §
mark to fix the limits of the road or portion of |
road within any one of such counties. Tnke the :
road knowan in former times as ** Dun:as Street,” §
which comwencing, I believe, ns fur west as 1
London, was continued nud travelied over to th3 4
eastern buundary of Upper Cauada. This rond;
Passes of course through m uny counties. Would ]
it be pretende i that the different conuties through :
which this road ran, were to unite and exercise ¥
joiut jurisdiction over it? If not in the case of
such a road, neither, I thing, in the cise of » J
bridge, situate as this is, which does not lie be- 4
tween two counties, but lies partly in one and §
partly in anotuer, in unbroken length. as in the
case of & road ruuning from one county into {
another.  Each municipality, as the law stands, §
can alose, in my juigment, be made responsible 7
for the maintenance and repair of 30 much of 4
such a bridge as lies within its borders, as ju the 3
case of a road similarly placed, unless the raad 4
or bridge is assumed by the county: and if this
in the case of a bridge he inconvenient, the 3
Legislature must do, as they have not doue,
make the distinction and provide the remedy; 4§
for, as [ bave already said, roade und bridges 3
are placed by them on the same footing. and this
action is made to rest upona suppused statutory 3
linbility, and not upon any liability at cownmon
law 3
The Legislature have, I think, however, made
their own meaning plain by the language they
have employed in several sections of the statute.
Ta the 327th section this joint jurisdiction i6 g
given over a road or bridge lying between two L
municipalities, * although such road or bridge i §
may so devinte as to he wholly or in part withi8 |
one county ” The Legislature, here, 1 thinks 4

shew clearly. that what is meant is a road oF 4
bridge running along or batween the horders of f
two counties. The langunre quoted, if not en? §

tirely out of place, would be unnecessary ap




