
VIHE LJGL NEWS.

the use made of the water by the defendants,
Who are mil owners on the creek. That in

8uininer, nothbaving enough of water te drive
their mil continuously, they retain the water

bY a dam, and then let it escape, by spurts,
Wehén they have grain te grind. This, plain-

tiff contends, is an aggravation of the natural

Servitude te which the lower land is subject,

'Mid that it is the direct cause of the damage.

The defendante contend that they have
O01i1Y used the water accerding te their right;

thast the superior proprieter is entitled to use

the fiowing water paasing through his land,
a-nd tbat bis only obligation tewards the

'forior proprieter was te return the water
t'O the river before it meaches his land; and

add, that there is ne instance of an action of
this sert by the inferier proprietor, and ne

late support it As a matter of thct, they

COn'tend that the fieoding of plaintiff's land is

'I ne way attributable te them or their acts ;
that the flood described ceuld net have been

(occaiened by any use they had made of the
Water, and that in any case the thing which

de8termind the damage was the neglect te

hepthe rnouth of the river clear of obstruc-

tiO]la, which was due te the refusai of plain-

ffte allow the ordinary works te be per-
fornied epposite bis land. They further cen-

tedthat defendants' werk had been in exist-
otiC6e for fifty years, and always existed in its

PreBent state, and that therefore it was tee
late new te object te their' using their prep-

otY in the way they had always done.

If the appellant bad ne other ground of

eafeno than this, that the inferior proprieter
11a4 in law ne such action as the one he bas

breught, his appeal would be easily disposed
Of There is perhaps ne brandi of the law

Which has longer and more continuously oc-

Cuapi the attention of jurists in ail parts of

the World than the right tethe use of water,

and the injury any interference with it might
Occa.sion; and difficuit as tbe application ol

the law may be in practioe, ite general prin-

<ipes are net doubtful. The rigbt of action
Of the preprieter of the inferior land againsi

the preprieter of the superior land is iden-

tical with tbat of the latter againat thE

fore as tbe following texte of the Remar
I&Wdacide. Dig. Bk. xxxix, Title. III., §§ 8

10 and 13.

It is unneoeSsary te examine the last de-
fence put forward by appellants, for it is net

pleaded. There is ne special issue b3efore the

court as te wbetber appellante have acquired
rights by the acquiescence of the neigbbour-

ing proprieters. I mnay furtber add that the

much rnisundersteod citation frorn tbe C. S.

L C. in ne way applies, for wbat respondent

seeks is an indemnity in tbe shape of dam-

ages.

We are, therefore, reduced te a simple

question of fact, whether tbe dam erected by

the appellants bas aggravated the servitude

of the lewer land se as te create any appre-

ciable darnage. The court belew decides that

it has dene se te the trifiing amount of $40,

and by ite judgrnent has reduced the coes

by the taxation, assignation and depositiens

Of Nelsoni, Aubuchon, Fr. Lernoine, J. B. Le-

moine and Ethier, wbose testirnony is de-

clared te be tetally useless, and one-third of

the Costa of the depositiezis of the rest of

plaintîff's witnesses, owing te their uselesa

prolixity. If thera was a littie more of this

discrimination as te coste, it would probably

bave a beneficial effect on our practioe.

it appears te be satisfacterily proved that

plaintiff's land was fiooded on the rnorni tg of

the lStbAugust,lSSO. But whenwe turn te

the cause of the inundation, there is net the

sarne certainty. There is ne positive testi-

mony of an-eye-witness who saw the course

of the flood, and it is enly by the testimony

of ene of the defendallte tbat, we know that

the sluice gate was open on the afternoon of

the 27tb, and tilI dusk. We have, therefere,

only a theorY te deal with. The witneuses

say the water did net cerne frorn the St.

Lawrence, the weather was fine, and it must

bave corne frein above and by the opeuiug of

defendant's mili. As te the fineness of the

weatber, there is sorne contradiction amoug

plaint.iff's witnesses, but let us take it for

grauted the flood was net caused by rain, and

jet it be taken for granted that the water came

*from the opening of tbe sluioe, we stil don't

See that plaintiff bas made eut bis case. The

*best test of plaiutiff'5 tbeery is ita probability.

0f this we are as goed judges a the witues-

Lse, who had ne more facte before them. than

we bave. We knew that the amuie bas an

eponing ef 14 inches. We a]so knew that the
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